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o] A-8-2 AgHsH At

st B9l JfEHete] wel BE v]RjARA<d](non—economic
damages, punitive damages) 2] 3t o8-S Agksl= 7| Wk 20159 71&
1770 S= el Szt AT 357 = e s FaL =), =g
Fr e AP E= SR (AA] Bz 7] £4) 9] H 9= dl9] & sk
7F gt ol & S0l v A4 &afof dishe], el oF 4= $250,000, ‘31‘/\}
2 = $250,000( L] &2 7)) thafiA] 27EE $250,000), Z&2 |t 3= ¢
&oJAtol] thal A $500,000, A1EQIZE Ei= APEE] % - $1—million= A g5}

@) A3 a2 st ¢l A FHgo] oY
|23 9)71 Aute] f1elo] Elofof sH=t], o] mAgolA] A5 EAEE= A
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@) diF-& 2= & 3 9 B 99 AMU7FsAdol Ak
o] WAt 1 Aute} Aloo] A& o] o739 oo thE Yglo] AHAE 4=
Qith= A, o] e Exfoll A o Za ¢ o) Mol Teigt Aute] ¢1glo] 2 niet

10) 34, “raeadol oA YA U] 3l ozite o] FIAPY A AEA, 1998,
BA1R) vhol 5, "ol R I agel QlojAl TAT TS Q1FI 1 W, AAEA,
2004, 102780l A A&

1) 283, “vl= Q724 g, ARAE MYl |3, NSAYHTALS] A192} |52 AFYE
Zdolor ka1, ¢ Y-8-& u]=k 39]3] 3] 9] (National Conference of State Legislatures, NCSL)
o AFARE DO golch vl FATANCSLIE vl 2 2o JyE A
W ARAE 4717 SIg BAom AdE QR Akt BAlcly, RE F o5 9
2 AFA o2 NCSLE| J7h B aL, tf A= v)s Age)d FollA 4 EE]—T’— Ak
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FRAA MYSEE, 9 2A0S $E34K 2abA Het

E Arhejse] AA v Eol] Az 4 whlo] glulekE HL AnE uhe 4
Q= 397wt

o AT 9 HiH Y B2 Aol oA AL vt Ak o

(2 A4 2B G ARKARAL, 349 5 D= 4§

QS TH, AT 2 5ol 71908 AR 9, R2k9] 5 34 Aok
N H g5k Q.

12) 304, §1 =5, 10047: (930152402 TAS UBT) 38749 el WA
EL 1YBAS Bl HE AAR by ol thstelAE el 5 AR ofakA AS
2% 7)arol e Q27|83 E ol AP £01E AN gk A9k A9 gl glo
2 viehibinl, i elo] oRadold B9 Fef of5hd uie avsh gt
shelehe 1 AA|Zel ofulvt Aurele] aloleks 1ol A7 ofmlshs AN okal
ARAN A4 glo] ‘Uukgle] AHAIRLO 2 WEkE 4+ gl TpAlolwl FEstch B
o e,

13) %314, 9] =%, 10034,



(3) A4 ol 9l A9 5 B AW AL WA ofele
AgolE g

9 A2 A B Follt= | FU3 olu] A Aol glrk
olf2 Y BAT AE Qork(eige 2002, 12. 26. A 2001ck
5), WrhE oAF glo] Q|rAbe] TpTt Ak Aol 9] QLukziA

=
EURIH A630% Ahg ASELI6) o M= “Fg R =2k 7F EX e}l o]

s

14) Rl FZAMA oA CO| A 7E W7] Hof| ojn] FAHAYHC] 522 ofghd el
=l | 5502 g3 S Aol I F 30-50%= AT dHFeR
o ol27 He AMdE & 5 ek 29T CYf X&' Aol o] gl &
delo] FFo g ofstE HFH TR st APdof o]F ThsAol ANSS
HiAEE = glom g, ZRAF CollA] A& ke Thado] Sigitt shefete 1 X2 e)elet el
AP Afolofl 9 A Qe AR Lol ohE Wlo] MAE 5 fle B (olEEHH
GRlofAl CoJ Az & 9] o] ol Ao} lo] F wek A7) Aol sith= Aol
FHE A7 ofd ol dase] sk CY T Sl AR} FlY A
Atolofl QITHA 7} =H T & o= glaL, Yo7t 7184 UEhd Aarte 2= Uelo]
o] skt Co| Amape] AR Qstol Apshgcta sk ol
AA-AG A O] =Uviy 72023, 2. 22. 7H) =
https://world.moleg.go.kr/web/wli/lgslinfoReadPage.do?CTS_SEQ=36002&AST_SEQ=1145
&ETC=1
§ 630h Beweislast bei Haftung fiir Behandlungs—und Aufkliarungsfehler.
o] JE: (5) Liegt ein grober Behandlungsfehler vor und ist dieser grundsétzlich geeignet
eine Verletzung des Lebens, des Korpers oder der Gesundheit der tatséchlich eingetretenen
Art herbeizufithren, wird vermutet, dass der Behandlungsfehler fiir diese Verletzung
ursdchlich war. Dies gilt auch dann, wenn es der Behandelnde unterlassen hat, einen
medizinisch gebotenen Befund rechtzeitig zu erheben oder zu sichern, soweit der Befund
mit hinreichender Wahrscheinlichkeit ein Ergebnis erbracht hitte, das Anlass zu weiteren
MaBnahmen gegeben hitte, und wenn das Unterlassen solcher MaBnahmen grob fehlerhaft
gewesen ware.
o] B WM (5) If there is a gross error in treatment and this is fundamentally likely to
result in injury to life, of the body or health of the kind that actually occurred, it is presumed
that the medical malpractice was the cause of the injury. This also applies if it is the treating
person has failed to collect or secure a medically required finding in a timely manner, to
the extent that the finding would have produced a result with sufficient probability that
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U, 5 oJokE Ado] I3t HE(Gesetz {iber den Verkehr mit
Arzneimitteln), EYo] 2k AMG)

1) HEWED

A|34=(44 A9
(2) AMgH QJokFol] 7fE A o] gl wet &4 FU37) Fghsichd, o]
QjofEo 2 &7} WAt o] R AEH Aol A A8 o

gave rise to further measures and if the omission of such measures had been grossly in
error.

§ 84 Gefahrdungshaftung

(2) Ist das angewendete Arzneimittel nach den Gegebenheiten des Einzelfalls geeignet, den
Schaden zu verursachen, so wird vermutet, dass der Schaden durch dieses Arzneimittel
verursacht ist. Die Eignung im Einzelfall beurteilt sich nach der Zusammensetzung und der
Dosierung des angewendeten Arzneimittels, nach der Art und Dauer seiner
bestimmungsgemidBen Anwendung, nach dem zeitlichen Zusammenhang mit dem
Schadenseintritt, nach dem Schadensbild und dem gesundheitlichen Zustand des Geschidigten
im Zeitpunkt der Anwendung sowie allen sonstigen Gegebenheiten, die im Einzelfall fiir oder
gegen die Schadensverursachung sprechen. Die Vermutung gilt nicht, wenn ein anderer
Umstand nach den Gegebenheiten des Einzelfalls geeignet ist, den Schaden zu verursachen.
Ein anderer Umstand liegt nicht in der Anwendung weiterer Arzneimittel, die nach den
Gegebenheiten des Einzelfalls geeignet sind, den Schaden zu verursachen, es sei denn, dass
wegen der Anwendung dieser Arzneimittel Anspriiche nach dieser Vorschrift aus anderen
Griinden als der fehlenden Ursidchlichkeit fiir den Schaden nicht gegeben sind.
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F A Abole] dabge] 50% o) 90% vl

o gE R F4E A9 AdS WA= A EAE AT 4 ok A
EX 0 & W7 offrh ojeh= Aglo] JHt Ao SA = dRbEo R
A7k Q) o & g shs] BHa|oF ShA| Nk, Aol whet og B d Fa

BHR19) T2k 28, 1 = S, 39 AL, AatA7E 1dRetal, — Ao

— o8- 7Hs3t dlole] @ Aukael P Aol Rgstol 54 lakA ol o

?E%‘HWO 5HA §ho)7} Sl 79 AStel| whet 548 4= Qo 3 sk

glef.20
9] 4 Mol Az ZeabA] o 2 A4 o) ol s Astar g, -l
Uetel ARSI o5t (i), HETLe] 714 Soll 71 2810] Qlabelst, of

18) Spickhoff, Medical Law (4th edition). 2022.
https://beck—online.beck.de/?vpath=bibdata%2Fkomm%2FSpickhoffKoMedR_4%2F AMG%2
Fcont%2F SpickhoffKoMedR%2EAMG%2Ep84 % 2Egl1%2Egl4 %2Ehtm.

However, the judicial opinion may relate only to suitability. It is therefore too sweeping

when it is said that the causality that gives rise to liability cannot be assumed if the connection

between taking medication and the health impairment can be assumed with a probability
of more than 50% but less than 90% (according to the Guiding principle in OLG Koblenz

PharmR 2018, 541). Irrespective of this, the proof of the causal connection must generally

be clarified with the involvement of an expert, while depending on the situation, medical

reports are of lesser importance, especially if they only result in a temporal connection,

but not the causality (OLG Koblenz PharmR 2018, 541).

20) The “suitability” within the meaning of paragraph 2S. 1 or S. 3 can be accepted depending
on the situation if there is a general scientific consensus about a specific causal connection
because the causal connection is plausible and corresponds to the — at least — available data
and general clinical experience (OLG Karlsruhe PharmR 2021, 553).
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Latest Supreme Court Decision on Proof of

Causation in Medical Malpractice Cases
- Focusing on Supreme Court decision 2022da219427 on August 31, 2023
and the Supreme Court decision 2021D01833 on August 31, 2023 -

HYEONHO MOON

Research Judge, Supreme Court

=ABSTRACT=

The main issue in medical malpractice civil litigation is medical negligence
and the causal relationship between medical negligence and damages.

Regarding the presumption of causality in cases where medical negligence is
proven, there is a previous Supreme Court decision 93da52402 on February 10,
1995, but it is difficult to find a case that satisfies the textual requirements of the
above decision, and yet, in practice, the above decision is cited. In many cases,
causal relationships were assumed, and criticism was consistently raised that it
was inconsistent with the text of the above judgment.

In its ruling, the Supreme Court reorganized and presented a new legal prin-
ciple regarding the presumption of causality when medical negligence is proven
in a civil lawsuit. According to this, If the patient proves () the existence of an
act that is assessed as a medical negligence, that is, a violation of the duty of
care required of an ordinary medical professional at the level of medical care
practiced in the field of clinical medicine at the time of medical practice, and @
that the negligence is likely to cause damages to the patient, the burden of
proving the causal relationship is alleviated by presuming a causal relationship
between medical negligence and damage. Here, the probability of occurrence of
damage does not need to be proven beyond doubt from a natural scientific or
medical perspective, but if recognizing the causal relationship between the neg-
ligence and the damage does not comply with medical principles or if there is a

vague possibility that the negligence will cause damage, causality cannot be
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considered proven. Meanwhile, even if a causal relationship between medical
negligence and damage is presumed, the party that performed the medical
treatment can overturn the presumption by proving that the patient's damage was
not caused by medical negligence.

Meanwhile, unlike civil cases, the standard is ‘proof beyond reasonable doubt’
in criminal cases, and the legal principle of presuming causality does not apply.
Accordingly, in a criminal case of professional negligence manslaughter that was
decided on the same day regarding the same medical accident, the case was
overturned and remanded for not guilty due to lack of proof of a causal
relationship between medical negligence and death.

The above criminal ruling is a ruling that states that even if ‘professional
negligence’ is recognized in a criminal case related to medical malpractice, the
person should not be judged guilty if there is a lack of clear proof of ‘causal

relationship’.

Keyword : Medical litigation, Relieving burden of proof, Negligence, Causality,
Presumption




