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26

N

28

%



166 971=

®
SiotAL =43t | (B)

Efoll 1318 |4
BE A

Elsl 918 & Al Chof AHRFE &,
2 @uHeE & | AEEo|
HHUAZEX[HE Sl
ogx T2l ol E.

-

(23 1] FAEEK ol Tt o™ 2F el RAIEH HE 30

© HIAe] A Ye A8SHA] oA, = ol ARl G FA N FAAE
off thaAlrt wjxte] S Agohe A2 Aollol L7t Ft ApEolehe
bl
71Eo 2 3 AAAEAIN 2 viAte] o] 8.2 Rt Aol ApEolH,
whebA] HjZEe 1) A= thE U822 HEA] i) = ofopt gtk 12
u ofol digt Hiete] ol M= FEEHAl A=A Sk e, olof| ol A7t
A 9] BRI BlIAr] P AN Y = O FAEE 3@ AEr]
A olehs 252 2= FAR A, BlAte] Yo F 8xd0] FAlof T
ofof sh==](and), oFH F 22 5 skt W= w=%](or) o] =4l
EEAAWN20160 FAAGEAY 70 Al =74),29) HlAke] /1 849

29) sk, A Ba= 201610 () FALEAY Al2dz A15ke] E5 Yol theh A
=3 A YL =R 8FE T A=Y ZAASE 4 A=A B 84 A
o] A% kol BQl9) QP 9fstol o] FRFA] of ol theh wekddhE Al
A 1900Al A o' Fojgromy, 10 2to)a] it gl WURhe] H-§ 7S uliAl
SFA] JLShaL oA A A ey s AA T Hijke] Al e Xea) Aleks)
Aol 71ES Bk gus] ddste] g8 WA = Al 2A, 1 71A
of ol HAlEE At Hepe) 7 olehs 84 A Byl e s
710l A L Qlek. ol gt AAuao] WA FAFSHA|, 2016d 59 299 A4S
Aoz AREAYANNE F 232 22 W3} glo] FA= o] FAof o|=aL Sirh
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ek 222 A= A7 o2 A A o] 52 AR BUE RS o9

H
e AR 2 =2of Aol AFEHAE Aof AHdotk

fr

ol2fRt EAIKELS TA] RE=oll A utke] EAI7F oby Lo, s efofl A= Al

ol et SAA =~ H AR AA| 0] o] A} HAE SR Tkt vl
ok A o= ol A= o] 2000 H] 25-H %7&11159} &
£ AR 5= Aol digt EAI7E A7 ]leH, ol=et

5 A A= England&Wales2] A A1=2 ¥ (Mental Capacity Act
2005, o]s}"'MCA 2005") o] 2J3f] Sjakz2] o] 7|3t A1k (Deprivation of
Liberty, ©]3} ‘Dol") o] A=3te ] B2 o3| qlct. 7]Eo] Al =d Al
H A (Mental Health Act 1983, o]8} ‘MHA 1983) o]l 41 2] u]z}e] ol¢lut
MCA 20054} DoLo] o]t u]z-] 311 Afolo]] Al5ake] Eeto] g Byt of
Ve, @ 7ko] ol it A g0 o] 27 Hret el o] gl tha 2t
o] g 4jo] x| ofgithz X o] ololAd Aoleh. o] elat et o),
FAANEE 2ot BAlEE WAt AR HAZE shue] 3 BiA
(fusion legislation)'& 12 0 2 WH3}w|ofof gtrl= 2fo| A7 Qlch.31)

o]k AkSlE =9 Eofl, 2016 F= FotdHEo A= A AlA ==
Al WA AR WA E SEA R &St 88 WA Hot
e PA =g H[Mental Capacity Act (Northern Ireland) 2016]"& A&
shelth B Fa3 2, i MAle 9] + HAIE shuhe] #e gl

30) Szmukler, G., Men in White Coats: Treatment under Coercion, Oxford University Press,
2018, 74W 0] EAIL W7l M. LA ste] 9l g3t

31) Dawson, J. & Szmukler, G., 9] =5, o|& WAA|7] AA}52] FL9] =29]2 = Dawson,
J. & Szmukler, G., “The Fusion Law Proposal and the CRPD”, in Ashley Stein, M. et al.
eds, Mental Health, Legal Capacity, and Human Rights, Cambridge University Press, 2021,
95—-108H 2=,
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11, 9xsHof 7|vkst g3t WHA] A ulj3s2)
- England&Wales®] Mental Capacity Act 20055 4]0 2

1. MCA 20052| HIH

Foll A “oafse o HY A Ao e o] LAH o A7 EUE A
2 1990¥ ] Law Commission?] &=o 2 HE AJZE itk 1991 Law
Commission©| 233t Consultation Papaer No. 11933) of| A= o] A= #]5}
A5 S AA 7L (AR A e} 2-2) 2] 9)(status) ol 7]9keE L
o 2HE (A2 F7HE Feh “7)e(function)™of 78k Hto 2 ¥sh
glof ghth= A2 & A 71819 th34) Law Commission 1993d o=
ol ARk TS FAEIe] Al o] AR BN WrkehiL5) 19959
o= o] 7HX) o] o|x15e] ekl pelsto] Bl (case law)oll 4] BHEIE|9]
4 7lES FAIEtst FAls R Al e 1A Ak 2 HFEIAE

WRFSHRTESE) o] % 1995¢ BIAME 7|wke s ofg] HES 24 AA

32) FolA BAFE WAl =t TAAE] dSEe HEE WEste AL dol,
Agolr Aolv FHA AT AeHT, 44 T8 5o W foks 8
staL Qe o]of] & =HoM= AAlsE WALt Al HAY §3 1FolE Hx}e
Y Awo] 2L o] =olg AstuA et

33) The Law Commission, Mentally incapacitated Adults and Decision—Making: An Overview,
Consultation Paper No. 119, 1991.

34) The Law Commission, %] HI1A], para 2.44. 3, 3l HiA o A= oA Aslx;

H3E 93t fAe ¥xoF 582 =% (presumption of competence)”, “Z A% 5] %]

i ok(the least restrictive alternative)” 52| Q@ AE A|oFa} =0 (para 4.18—4.27), o]

2g AA == MCA 20058 d3& o]F= Aok

The Law Commission, Mentally incapacitated Adults and Decision—Making: A New

Jurisdiction, Consultation Paper No. 128, 1993; The Law Commission, Mentally incapacitated

Adults and Decision—Making: Medical Treatment and Research, Consultation Paper No. 129,

1993; The Law Commission, Mentally incapacitated Adults and Decision—Making: Public

Law Protection, Consultation Paper No. 130, 1993.

The Law Commission, Mental Incapacity, Consultation Paper No. 231, 1995.

19959 K 1A= W-gHollA m- A& o]aL F41AQ1 Aol ). HiAoxs H4lsE

HO] 7Nk o] F= T NEE 59 A4 (lack of capacity)” H7Fel “Z| 419 o]l (best

interests)” BA O 2 A5l A HILART) 7|28 FA|F 0B Ao L (Part

D), oA s H7lollA 7152 7} functional test)'Q} ‘Ae+2] H7Hdiagnostic threshold)’

o] TE(para 3.1-3.13), AL H71E wjo] 47}x] Behr|Z(para 3.14-3.21) 1} 2+e,
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20059 4€ 7, vy MCA 20057} E3+=] Qi)

2. MAISEHAL XIQHtENDeprivation of Liberty) 42| EQ1at HAlE

2005 1 A4 o] ol MCA 200504z o 43| 4 2-g-0] Apzhx|che} o)
K] ofe) mEg A\ He] ALY o] 5] ofe] F8 WAL AX#] MCA
20051 U EAFS] T} 28 dofe) BHkS o] Roizket), 1% 58] 75
yhel WisHs guleH(Dol ) 7t el Wjgk 2557} MCA 20050] 5
7h=) 9leke Aot

7}. Bournewood gap: AM+EHEr QAR (Deprivation of Liberty
Safeguards)372] ¥H{2 AH|

o
i

A A= MCA 20059 & H3HE 0|11+ A7|7F HAE AR #-4
A0 HL v. UK [2004] ZHZ 0]9)t}38) HL-L 52 g & ofje} 7]
NE Ad 40th F o2, Hs}sto] XA o)A YLstE 5 ThA] A
2] A &2 B 2 Qe 23] Bournewood ol QY= ¢lc39) BA] H
g Holl ZAsHe] B]F-4] 9 (informal admission) ¥ AYe) iz, W52

LONY)
o

d
)

F

=
flo

ox

T MCA 2005014 TR Whd i FAE AAES Aokslolth. Eah 19951 W Ao

Ae HAsEe] Ag WelE Ak 4ol Aol FHol FAA Sk Part VI, Part

VIDE 22, o]5 ool o] 5ok AT (Part VD, AHA0|0J5EA (Part Vol 74 315

stel A A 02 Aoksteic

P2l Aol A &3] AMSEl= ‘Safeguards'= &3] QPAFA], PRI, HEx

A, BEAR 5oz weislolgith ol HIEX & WEHR Y} P =

o]% A =)= Liberty Protection Safeguards'®} -2 1 olA & 4= 150] protection¥}2]

wojol7} FHEL EAZL olek. olof & =Rol A AHE- Hulote] Weld S weh

SafeguardsE “HAGA' = H H3FaLR}; oA A-S-- ARIof, AT FHoA 9] 29

AHAA AE-F= AAsEHAAY ARE F4HoR", gLt (H23H), 2020).

38) H.L. v. United Kingdom 45508/99 [2004] ECHR 720.

39) olate] H.L. A el AHalEA o gl 8- [2004] ECHR 720, para 9-492] Y-8
L oF3F Z o]t} Bournewood A o| ot /|23 47| 2 Diamond, B., Legal Aspects of
Mental Capacity: a Practical Guide for Health and Social Care Professionals, 2nd eds.,
Blackwell Publishing, 2016, 254 2},
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B
lo
fu
o
i)Y

ojuf Hote] M7} AptE Qlck. ofof TAl HLE XA JlH
HL 222227} Qldof Hhefjsial Q4] Qdth= AMdREO. = of w3t
flo] o] Tt Ahgo] o] Fo{Klth= AMd o] R IEHF A5 =
bl gk He]) fiute] sttt 25 A|718He). THAl
3k 43351 A (House of Lord) o] HYo] &8 So]3a} Al
HldA Tl 25 A7|SHRAL, P A ) B R =
HL-2 #}-5-8F2H(DoL) ol o] llem, o]=gh A17-9]
R A2 7k obd H]FA A Q1o WA o 2 o] RolFth= A
FAIS2E Slubstthal A skGIeh40) o] = &Hf-2) B
‘1}"41—4 A7 o0 A o 557 AR o AA
5] A gk Ao ek
- Zitk. HLO| 2 o] 7R = S| Aks2l o] Aok kAt
(informal admission)2 3t 7%, AA} afied 7lj¢lo] 7+
o A= E2218f YA whd7} glomd MCA 2005
of o] =4 ok stk TLeuk frE ldA Ea o HL v
ARs e AslARe i edol RlofA A B o] )
91, &=t o1 8™ (Human Rights Act 1998) o] whe} 3t
WA AHE Sl sllas oot Frk(ol gt
Al HLo] Qjdato] Qe Hle] A& wha| “Bournewood gap™ o]}
th). Bournewood gap 3j40] T3}t of g :=90] Zo|, A= 2007 = 7f
S A2 vheto] ZA5H= AFEtol gt 2] BE A S PAISH A
o442 (Deprivation of Liberty Safeguards, ©]3} ‘DoLS’)" +% o]
CA 20059] F7}=7] o] o] 2Lt
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10) AL ASLCIA 2GSt ol et 2| ANge chest oot
HLE AR AIA| O] Aot ebdell thigt WelE Zh o] et ThEo] A9 glo]
A MER % NS A ohishut A4S s ohugic

41) Welsh, S.F., “Deprivation of Liberty Safeguards: Past, Present and Future”, in Jacob R.
et al. eds., Mental Capacity Legislation: Principles and Practice, Cambridge University Press,
2019, 56H.
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o] 24| H|Z}] Q) Y3t AT Aol et 7H°‘€—_®MCA—D0LS (3
ol tizt FolsEo] /1L, WAIA A AR gl Blae] o] Ui
o] A}-8-¢] wheto]] ah= 7-9), @ MCA 2005 (35 ¢l ol tigt F-o)5go]

QL AIA 99 A%} glon, ulxte] Qo] vhgo] 252l o] o] 2]

15,

o= 7). ©@ MHA 1983 (B7}- X7k Badh AA8eke 75 Qa, 14
Alo] A7} = oFAH 0] 0]0]L 9J5lo] Ti= TR Al2e] HEE 93] ~go]
Q3 A9)42) 0 2 Yol 2] A H e[ 19 2]).43)

H|-Z4 xto| gl
(informal admission)

(uasuod)|g 2

MCA 2005

[23 2] oAM= XMSHRol| Chet BIAte| (I &AM
MHA 1983, MCA 2005, MCA-DoLS2| =g 44)
oof] wh} Ao Qlefl thet A AR Al 7l o] §A 27 5 o’ WA
off wheh Zaggk|of thet ek 7)ol £AIE weshth 53] Aol Hdd A
T 7FA= (1) 21EFgH(Dol) o 71385 o9 Al 32 AQ1A] (&, MCA 2005

42) Mental Health Act 1983 ss. 2, 3 ZFx.

43) Szmukler, 9F2] 2 96WH.
44) Clare, I.C.H. et al., Understanding the Interface between the Mental Capacity Act's

Deprivation of Liberty Safteguards (MCA—DOLS) and the Mental Health Act (MHA), July,
2013, 399 EALE BATL Wi} L AR Sgstel £5.
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9} MCA—DoLSe] A &3 2] £4)), (2) AAlA ol 219 9] €o] MHA 19831}
MCA 2005(%-2 MCA=DoLS) B¢ JA 3] 7Ha3t 7 -¢- ol w3t |AIE w}
= AJAA Y] EAIAT A A ZAol gt a7le vheofl &7E 20144
Cheshire West sH2-& &3l slla%]9laL, o= thA] MCA 20059] & H3h=
o]& 3tk

L AR A= A5 Aot}
: Cheshire West #-2 7} Afate wehe] 4144 7]

Bournewood gap£- slj45}17] 918l &=¢1% DoLS 51782 2AFsS A|51Ato]|
gt oheket WaA B E Algstl ot A A els] ofw gk Aol "Rt
Q1R of tf gt =gk ol Tt

olof gt e =, 2014 9] F= 2 5 A(Supreme Court) oA =%
o] 24} ‘Cheshire West 245 o] A= A-5-81g 2] 7|2 sk 1M skl
23 7|5 AABHT: #E 0 Tl 8= v Aok H g nu]of ok
TS 7L QU 384 A P 2447 EE A AH|AE whon ofufu] 9]
Erotol Aol Al ZUigtet iy Z19] of U7} A= Sto] Poj ek S-gt
E5-S A sh= Ao] AgtE|AL, A=t Pr Aol A A= o] #21€]
2419 o]e]of HitEl= o)t et ¥ 3 gt X Fejo] FEAE
o =85ttt PollAl= thefet &5 A1 Au|A¢F 422 & (hydrotherapy), 2
H &5, oF ZRIOHO| AlFEQL, F7|H 08 43S 7kl 18] Eote] v
8 5 =R ADE o] A7 thdt AR EA] AujATE Al S = 7HE
dl, 1ol % EekaL Po] Ato] ‘Apute of afgst=x] 7t EAI7E E 9l

A A(the Court of Appeal)-2 Pol|A] 0131 Au| A0} A-R-A|51e] &=
= P7} 7121 Aofie} ojabeE AJste] 54 eatils o A A

(relative normality)"& A|Ujw], wheba] Po] AJ3he 1-5-0] vpero] ohjetay

45) P v Cheshire West & Chester Council; P & Q v Surrey County Council [2014] UKSC 19.



WS PO] SAE 1eshA A4 AIRES B7kuI3t 2] 9l]of, @A)
AAGA P7} ) AR A SARs o] SAEIX) R FY A9 A}
2] ARt wlsks 2L ulzk ikt Flo| ik 46)

T2 ulsh=Ale 7F AIAIR 2 AGA1A AollE 7HA AL A9 A
glo] molA FdsfjoF staL, "Wt AyLak
ments) 0] Fe}slth= AAlo], T18]a1 1A 0] U] 4R 7153t 3 A 2 3 Es)
Al wEthE AR, [l A A-fHtero] 5Ugh oulE A | oF shi= dlef]
Z}o) & THEO A= qF Ho i TSIk AT) A ol A Bl Y o e] vl
Aoz AGHA AAH, "FHT A= A3 A #(a gilded case is

still a cage)’olg}= AHo|c}.48)
o]o] Cheshire West #- oA = Z|H AL “AA A 22 414
£ 7HA AL QLA 9F WA Glo] ol A] F U9 eHA AgE 4= S A
R

Foll AL, AEbE o Ao 2 71ES vt Zol dAst

(M
pacs
rr
>
=
[
rlok
o,
®
]
=
0Q
9

(1) 242 =3 SA451 912 A (under continuous supervision and control)

(2) A3 WY 4= ¢S A(not free to leave)50)

ol2u} “acid test” 5D} Feli= 9lo] F ARfube weby|2o] e At

46) P (by his litigation friend, the Official Solicitor) v Cheshire West and Chester Council and
another [2011] EWCA Civ 1257 [2012] PTSR 1447.

47) [2014] UKSC 19, para 46.

48) [2014] UKSC 19, para 46.

49) [2014] UKSC 19, para 46.

50) [2014] UKSC 19, para 49.

51) [2014] UKSC 19, para 48. ©] 23} acid test:= FA] Alu i 92 o] U4 2] Bournewood
AN A9 AT Y dido] Cheshire West A Q1-8-8pH LA|3HE Aot
Bournewood ZHZA ]| A] acid test®] T+ ZZo] AtF o2 AF%E FE o2 L. v. United
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A2 w2 WekE 7PA it Cheshire West 2 of| whet /g zto] 41
A - gl Aol A AIRo] dojubz g4, Auls Als-o] A, AR A AlE
Ao of et ApRe] oAl S A, $19] - acid testE TSI
A gureto] sfjgsbn wepa BEEA] MCA—DoLS 9] 34 913t
Aok e Floltt. 20143 Cheshire West T2 2 z|-31teko] A
Al SEESAAL, 71 ofut DoLS 417 o] o] def| vlal] <=4 vl 7}k
weh.52) ool e} Eam A B @Al A DoLS A7 HAk /449l
o Zkct59)

oM,

[e)
T

_T_:

1o
g o

HoH
89
=

o

o

= 7
El
o]
]

»

T}, MCA-DoLS9} MHA 1983 Alolo] 3&

o|A ¥ DoLS2 A == g o] =} 2ol whet, MHAFMCA—-DoLS
HAS] 0] T4 22 TAIZE A i FE ST HiEA 22, X HARS] o A=
A7} o] u] MCA—DoLSe] o] 7]8he] xj-guberof digt 4714 155 vl
M= AR, 71A 2 GAlA o] ofstE|o] Halglel dstAl =
MHA®| ot =5 AIA =2 o g sfofof sl= vla&2] ZAI7F A7 = 3t
3 A off FAREZE MHA 19830]] whet 2] <AL 2] 57 7 (Community
Treatment Order, CTO)-S ¥l 2] A3 of| A Alolzh wf], WAL Au|A A
= FEf7F 9 acid testE FFESH i FAAR= X 2 H-2 MHA 19839]
SAE, 7IEF Mujs MCA-DoLS9| 1A E e E3he|e 4Rt= oAl
thob) Lol ti A7k AA e AL -SR-S B 7R AL Gl A (B4

Kingdom 45508/99 [2004] ECHR 720, para 91 &=,
52) A3+ FA] EA o w2, 2014 Cheshire West 2 & ¢l 2013d¢] v]3Fe] 20204
Agurer A13.E oF s0u7e S7hstack
https://www.gov.uk/government/statistics/family —court—statistics—quarterly —october —to—
december—2020/family —court —statistics—quarterly —october—to—december—2020 (m}-x]g}
A& 20233 8Y 31¢.).
Cheshire West T2 0]Z9] DoLS Al 9] &2 £of|4] DoLS AlA 3 5A71x]9] &8
Alzrel A golvhs 59 A EAI7E EAKICh o]0l England&Walesol A= DoLS A}
O] 7+ASH Wole HESFY AL, 2019 Mental Capacity Act (Amendment) 20195 E3)
DoLSE thA|8}= LPS(Liberty Protection Safeguards) A|=S =5}

53

%
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Hog= MCAS ol “AAAS ARE 93 dd' 7 (FHHo2E=
MHAS] QD) “AAAR 2| 2 E 93 LS o B A & gt &4
A7 %= o]oj .55

o] A Y o] UstEl WA A= “oft] A MHAZ} E1tal, oft) A MCA7} AJ2ts}
A ¥7] 5,50 webA T HAE A vF=" APAF(Code of
Practice) o]t 54 HA| 9] B a/do] HA} tfF=]7] Al&stgict. of2jgh A4l
S W] A v Lol A AFAlE R AR A o] shuke] “gjt
WA (fusion legislation) & L& 2 0 2 W 3lx|ojo} 3l}i= Z=Ato] 312 A7)

AR

3. ‘53 7|4t M(capacity-based approach)’ 2t MCA (NI) 2016

olefat aolAlo] WaAat H4ln

=3 |
1] Za)ofl izt 2A Al7loll -S=stol, 24291 4

= =2 7 7He HA @%ﬂi—‘?—‘ﬂ —%EHH% s, &5t 731}% T sfjoft

o & vxpEARl, Yzl 7ukst B34 HA| A (comprehensive
legislative framework) 2 tJo}7tol 3o} 11 A sttt “A A A gkof 231 2
A< flell she] )AIE, il vt A4S I8l E sk MAlIE A

54) AG (by her litigation friend the Official Solicitor) v BMBC & SNH [2016] EWCOP 37.

55) o|AF Aol Qlo] gt A-fufetat TASE BE AA7E o] UdskE A LollA], MHASL
MCA-DoLS 5 o]= A& Aesto]of sl & Afo]o] WA= FAAA o gt e
Atz Y3 o TEet YREo] &5 7|% 3tk GJ v. The Foundation Trust
[2009] EWHC 2972 (Fam) SHZ| A= ‘but for’ testS EQI5to] A4 AST} A ATS
FAlOl Ad FAIol BARRLe] gk MCA—DoLS/MHA interface®] #AIE 4 3sFaLzt
3} 0w (para 86), AM v. South London and Maudsley NHS Foundation Trust and the
Secretary of State for Health [2013] UKUT 0365 (AAC) ZHZ o] A= MHAL} MCA Z-8-0]
B APsstoh Auls A GAE SRl glod HaFae Rashs wA
AEislojof gtk €218 s,

56) Clare, L.C.H. et al., &Fo] ® 314, 32—339.
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© A& do] glen, Exkaga, £33 (unjust) s} = Ao tho?)

o]of 4] gl HaLAjof| A= "7 Q19 Ag/dol| ik A= alid 7H%1E]
O|AA 7 5 O] Aol 7 Hkato ot S} AL et 58) X F- A AR
Alo] gieke.z “5e 7]uk K<t (capacity —based approach)”& A|QFgHe}.59

oj gk A|qte] gt 4=dxte] =Ax; A A RiQH 2H4d e, 2016 R
AAA 2= orbse HAL AARA MAIS S 5 HAIQl Mental
Capacity Act (Northern Ireland) 2016 (o]3} ‘MCA(NI) 2016°) o] €443}
=3k

111, A WA 2k AARA WA 9] §3F: MCA (NI) 2016

1. MCA (NI) 20162| 7|2¢=Ia} MHx|X HS

MCA (NI) 20162 157]) H(part) 2] 3087l Z(section)2} 117] £-Zl(sched—
ule) 2 o]FojA glom, FAAHo R T4 ‘ﬂxﬂ A AGAEA HA7E sk
P = dBo® AL A AdsE H A= WA, 2JAFsE ol
Aok ZiQloll it A-e] AT EEsh= “JEH?‘E} A A ol TH(<3E
1>). oluf] 83k 212 o] 23t thefgt Eopo] A7} i FUgh 7|2 d 2 1}
24 B 5of 7)Hkete] A A= itk Fo|th60) o]y MCA (NI) 2016-
OJrsE o] Aste ZiQlel et B7t Bl the]d g o] 7] 2] of| A Al&kSto,
i o] o] = thefRt Y] Aol thoto] A=A a2l s

2& A=aka glekoy

57) The Bamford Review of Mental Health and Learning Disability (Northern Ireland), A
Comprehensive Legislative Framework, Aug. 2007 (0|3} ‘The Bamford Review 2007°).

58) The Bamford Review 2007, 6.

59) The Bamford Review 2007, 8.

60) MCA(NI) 2016, part 1—2 2ZF=.

61) MCA(ND) 20162 ¥ A3 1A oAl &&t& 1
Al 9 AEE et Bk i A

=1 PAPAE=] lod
3l g5k= Phase 1 A]7]O]UE1,
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<¥ 1> MCA (NI) 20162 X|AH|2} St=2 HA|2te| 1|t

orole Y o
S0lYHE MR ot
Part 1 7| =845 e
FEESIE
Part 2 5210| Zi0{ S22
syocm - HuAZ=EXE
DRz} oL
ooz ARy
571 #x
Part 3 X/20I A
HAEH HA, )
Ealx MAl=2] 250 o012 62
Part4—|t:l—| oL o= o — ﬁgglg P:l‘lxﬂ, I:l)\l:l_ -
Part 5 §& th2|l s oz | YUSZRE (FZAY
HQ|o| ExX{oHzd gl
Part 6 212l SYZE 3 MUES RS (HMXS 7
HE2|2l M
TS 7{0|7
MCA | Part7 SS=acH 222010 U 75 2
(NI 12 AEIRH6
QIzihated
2016 | part g 17 EUHERT | weigany
2
Part 10 ¥ XN=2ZE A | Y HI0X, zdSH
Part 12 0OkZ =4 8 HHS AN E (0] 4E22)

MCA (ND 20162 oJAF53o] A5t Acle] 4848 £Faha £elo)

Phase 1 $0]l+= 7]%&2] Mental Health Order 19863} 72 Al B AH A} MCANI) 20169]
&S o]F3 WAAE wEth &, @A A% (Phase 1)¢] HoldME+= England&Wales
9] MCA 20052} MHA 19830] ®&ah= Adt §ASE o524 HAAE 21 glov, &2
ROl AL Phase 10] AT 01 F FF WAE] ABH §3 WA /I FOR Bolg
Aehir.

62) @A) FUA SAH HA &
ARAST O AT gl

63) 2] AEAHCourt visiton®] SlAbe A8is skl AL AS, <G elbagT
5] 4le] mBAEO] ojaba et 2005 e] Al %
4%, 2010, 267H Fx. WY A = 19 ®13 g £ TR

ol

Qo] AR ot AR Ffel i Az
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2|419] o]o]& B3 5}7| Qo iRt 72U A S AAlskL glow, o= 7]
HZ o2 England&Wales ] MCA 20055 7wre &2 AA|= ¢tk MCA (NI)
20169] oJalsgof gt 7124 Y20 et 8 JHeFd o= QofstH
o2k Ak

7). SRpsE 7|2

(3% @] 2JAs3e| £H(s.1(2)

17112 QlARSE0] Z0{=|0f QAT SYEX| o= Bt 9JARs 30| FYEIC

M e £E2 E4o| 2748 HTH 3] (s.1(3)(b))
| O{e{ St AtEf(condition) =2 CHE EA(characteristic)0fl 271510 2™ s
0| giCta THEhe|X| =Lk

E
=
ol

—

[#2] @] BE MY Jksst =21t X[A5I0fAS] QAtsE EEH (s.1(4))
(7HQI0| EX Z2X™E Wele A2 7157 ot 2= Al 756t =21t X|R(all practicable
help and support) ] R G101 S 7HO1S S L2 5210] gicka ZHFE|X| e=Ct.

rI

[¥2] @] SHsix| =gt A% of 28t Tt SX] (s.1(5))

: 7HQ10| EHX| HHSIK| 25t A X (unwise decision)2 LZCH= Z0to 2 s 2Rl ChEt
AYSHO| it ZHE|X| =Lt

[zl ] Z|M9 o] (s.2(2)

:PBIE Mot ANS S, ZE A} ZF2 P2 Iil of 0|of| F&roto{of str
oumjo| Z[Mof 0|2 T2 Tt P7L QJARSE0| Q12 ZR P7HLHZ 20| £AQIX|
nefsts A2 HE SLSIC].66)

LY

i

ojapslo] A5t fele] FelS W ats] 918, MCA (NI) 20160) 41
Vg WA SAbsE 24 238 3 Urk(s.1(2). F, LS s Aol

64) MCA (NI) 2016¢] tf3}t Code of Practiceol|A] o]|A & 57}A]| 2 7] EH2& A2]slar i)
Department of Health, Mental Capacity Act (Northern [re/azzd) 2016: Deprivation of Liberty
Safeguards Code of Practice, Nov. 2019, 14 (0|3} sjd 312 ‘Dol.S—CoP 2019'= 7).

65) ol = MCA (ND 20164/0]4] Sz 2lat T o]} Sl WS olulshs ofefolck

66) DoLS—CoP 2019, 279.
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tisto] “ojxpgE o] Aojx|o] Qlry L S E|R] oF= 3t o AsElo] Qlrkal &=
etk Aotk o] o]$9] 7| R YA TE AdE= Ae=, MCA (ND
20168 7jolo] EA43} “Arel(condition)” -8 “EA](characteristics)™2 A
k= ANke & oafsgo] glotal A& viel= A2 "A93hd 5= gl 58
(unjustified assumption)”o]2} W3tcH(s.1(3)(b)). oS S0, THA] AAMS]
gol7F Astthe ol &, &2 ool AstE o] &Fst7] offrh= ANt
o2 At oaksd 2ojE FAsto A= ¢F

whekx] MCA (NI 2016941 2] QJals2] B7tolli= FARALE A ¢st7] 915t
thoFel =23k 2] Qo] AR E k. Section 1(4) o A= GAA7E AAS Yel=
AL 7157 sl BE AlY 7153 =29 2] Y(all practicable help and
support) §lol= i 7hRlo] oJaksEo] glrtal FeEA] gF=rtal 435t
Ok S A S of| = 51, Ylofs o] A5t o] axFo] of & ¢lojolqlel
A= e Yol BRI QAT HE7| G 420 59 AH|A7F F5-6] 4
S8 AS AAR YasE B7HE Ke)stojof gtk Zlo]th67)

Lpolzh AR} o w gk AlRle]| thste] (Yyha 3ol 4] & o)) “d T stA]
55 274 (unwise decision)”& W]l 2t THA] o] AR OJAlsE o] ¢l
Chal =0 A= oF HTh(s.1(5)). 7012 Z}A1L] 4ol A AHAd-& 7HA| 1L
AP A2 5w EEE 77 o, AR ERl o] H7fof| of 2] A8 A olet &
At GARARE AHAL 9] ol A A HeS WAL 4= Uth= Alolth. o=
OJAs o] Ashel A Ao GARARZE ZQ19] ofate] whet efla} 2h3 4]
AE WA, A7 FAE ARSH= Aol e 5YetA A-§Hch68) MCA
(NI) 20162] Code of Practice )| A= AR @R a}A] 53t 2o HHEE]
o] 7§%1e] He|7F fl=E 927t Aohal st et o] ANt = SAbsE o] 4

o2 WA S gL, ol ©A] QA5 BIIE AT ol§ 7} T Wolet

67) DoLS—CoP 2019, 15—16H.

68) WS WARL PC v NC v City of York Council [2013] EWCA Civ 478 2= s oA =
‘A AT FEo] = g dWetA] st 23S T A7t Uck(people are free to
make unwise decisions, provided that they have the capacity to decide)” 1l A A|$FCH para 64).
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2r}.69) orfsE HIHE Bl ol ARtell gt ojAgEl o] o] qlrtal
2 FA 072 WE]7] A7, GAR R (A AgehA] 23t Aolet a2t
&) AR 7N Y flo] =l AAg AAS WE 4= Ut
upxjeke 2 MCA (NI) 2016%= 2419 o]olu} #e#dt 7]
TH(s.7). ©-A Section 7o) A= 2 412] o]2] ZAo|| P= 715 o
ﬂoFé}EPﬂT_F Stk Yo7 PE] 241 9] o] o) 5wt wfl = B
AskE, PO HA} A O] A =4 - WE- 7EA] of] tstoi = Ht
2{(special regard) & stofof e} E3F XA S tiefshe Al
o] ojejo] F3IRIz| e} Tste] (HeY7ksdtal AAgt gt Yo 4)) P
AbrEa AAOJShaL o] & alg{stofof sh, ThE HA S A SHHA =
Zall & (least restrictive) theto] Q1=A] HESIo{oF it

gk oleldt oalsE | EAHS vlero s & e Aol(lack of
capacity)’ 2 o] B W 4= gl 2197k MCA (NI 2016 A|32 9 A4
zo| A= rksE B 8t WEsto] AR 1S AlAlstaL i,
o= thollA] A E A} gt

e
i
~
gﬁ
=

o
=

2

1]

¢

4r 30

St
(NG
It
R o

2
i ot

-
i

>.

Ox
% o
n?
o

o
”f
il

A
g
o
ki

A

g
1o
b
[

L o
o
Bl
B

1}, ‘58 Ao(lacks capacity) 2| 2Jn]
A MCA (NI 20160014+ 2783 5= = s8¢] floks A2 24 "854
3k ARH(in relation to a matter)” o] thaf A5k 2] & b
(5.3(1)). A7l £ AHLE Zﬂi%}% 59
o|Zlo] T2 Ad o] AH7tA] B - §-5 ZEE oA ¢ Hrh=
wrka] MCA (ND 20160)1413= 3l ARt] 433} FApRbe] 2he
A, 0] 2| L} AR} 23t AlSF o 20}

AH 0.2 Sejo] B7pEo]of Feh70

i)
lo
il
K
S,
of
2
£
IS
S~
Z
r [¢]
ik
fu

69) DoLS—CoP 2019, 169,
70) ol= "YrsE Y fie FAIEY MERAL THEsto] P c R FEojof fhthal
A ) e B 2002, 10. 11 A3 2001H0113 B2 5) 2 U H
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16| Of&2f 7H2l0]
et AFol
st Afetol| thatod

|5 "7t : ZXE WE 4 i1 (unable to make a decision),

JIIII JIIII

)
@
©)

J

> 2HS U o Qlcf= A9l oj= ThES ettt (s4(1))
@ Olsli(understand)’") : Z7nt BAS YEE Ol 4= ALY

=2o=

@ A5 (communicate)
(S SO AMEE2 OIS CIE WHORE EOI0| ANS AES

® fXl(retain) : ZFS Li2l= Hlofl 2R AZH S HEE SIS 4 GALY,

© HE2| HYiHappreciate), HE2| Al U XE2E(use and weigh)

 E0| HUAS TI5h HES AISSH HE0l 35S HEUR 4 gLt

@ 24 Ts YF2

CHM Z2 9] 7|52 £&Ak(impairment) - 25l (disturbance) 7t QIO M,

> o EeH "otel FoArE
719 &4 ol 7t
@ FTERUX| YAIFQIX| (s.3(2)(a))
® 1 #elo| 2AQIX], (s.3(2)(b))
= A7t EX| =L
[E3], 1 &4 Z6l 7+ ZlE(disorder) 22 ZloH(disability) =2 2I5H =2 ==
K| &= ZH7t=lX| 2=L (s.33))]

® QatztA ‘57}1‘724’8%'- %‘#ﬂ%’olé— - 7ISEaHoll 7|1k o, sHE AHRHo| CHSHOY

EZF MCA (ND 201694 = oJAHse] Aofo shto] "S5435 Al (at the

material time)”of] s ATk o] F o)A 4= Qlrhal 714 8c}(s.3(1)).

1ol <

Y95 AL Fsta e eol we AbaE gAY g Hd &5
-BEAEEE ko] AUT AT o dA A gyt Ao} [tfakulst ¥ (2011,

5.19. ¥ A 1064552 A7) Al 2) AN Fz2].

71) ol), S Q1o Aol AT WA ol A2 Bx Fof A

grLe] Adrgo] AlgEofof Frh(s.4(4)).
72) DoLS—CoP 2019, 19%.

2 e

fu
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AR5 2 A\7bo] utebA] watshu, utebA] 2] 5 Aletel s o its
o] glrkil BErEQSAekE T Aol oY Ak AR o] 3
25908 4 glrke Flo|chT)

=4 A4, 54 Al ds) 243 53 BrRgel glol, MCA (ND

20162 SJAFsE Aof o] Hhs Al TA| = Uteof Thetsial olet AR = 7]
= 97 functional test)’ o]t} 7|% 7= ohA] Y] HE o2 LHA Eg),
715 B7F s flsiAE GAMPE A RS @ olsfstal ® A5k, &
S AEE © F7Iet Al diEa A= FH @ et 25 4= 3lo]
of 317 T A= HA L& 1] 9] 7)590] £AF(impairment) - A8 (dis—
turbance) f-5-5 THooh= Aot} ojuf, 47| 9] £ A7t G A 1A]
LA[AQIA] of 7, 71 fAR10] A -2 Fofjol] 27t AIA] o F= A7} = A
QeTtHs.3(2)). mpAteg, &4 Ao 75 Askete] QlakA|(causal
link) 7} A& sfodof e <3 2>).75)

73) ol2lgt QAHEEE ko] glojA o] MCA (NI 20169] 71242 F4 Q1
Hel7h 7ol os Gl o]Fof A HAH7] o = —?ﬁ‘e‘
BRE Tl e S WA WA Telele] date] Wsirt A etA o
e, Aol A SHIo] Aol ool 1 WIS BAT - s
A7} BxkslaL 23 A)7bo] 2R¥)7]0) WA wstshs W EARe] olaselo] s
HA3 f2s7] FETHs =Ho| 9t

74) FAAR] 715 W7 AR WISt A= DoLS—CoP 2019, 19-22H .

75) o]gat AW A 7} AYsA] P A2, DoLS—CoPol| A= fé.ﬂﬁh} o HA-ds J4F
Bfoll 21 Q19 Al E S31 olek AAF Aelo] 7152] AskAF 9lat, 71 Ae] Aol
wo] £4 ek o TRk, et 71e) skt &4 ﬂoﬁoﬂ olgt 710] obd
QE o] Bl ool o3t Ao|drtd QA HIFE =SR] P=rHDoLS—CoP
2019, 24 ZR). 7|5 FHrie}l &AF- Al FHoko] olutaA|oF 33t England & Wales
MCA 20059 A 9] a4 =) tfafjAl+= PC v NC v City of York Council [2013] EWCA Civ
478, para 58 Zx.
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<H 2> MCA (NI) 20160 A{2] S| AtsE A 2| I T

(et 715 &t

olah =X MR

A
Mo 0
Ay

T [BEtA] akzAl ot

olx1d MCA (ND) 2016014+= 589 Aois Bdd v 17l0] FAldeh
off &gt ARJAA, AAA S 22 sl &fgt ARMA] S5 FE5HA ¢, &
S

S8 A- L FARAPE A 7] A3t ol fake sttt ol2iet 7]5 A A
1 (functional approach)2 A2k Aol FHZ 544 Aym, 454 HAlR
2 Aol Asl Sl Al gl AR RRt AP S s aste TAT 8

4 Zg3leh

2. MCA (NI) 20160i|lA{e] H|xte| e

b o] @3t g 7|uk H AR A WA (capacity —based mental health
law)' = A&24 BAlEA A2EE o9 |3kA7]= A7k MCA (NI)
20160] 3Lgsh= theFet ARG F F, olstoll A= vjAke] A Al s
ZFao g 7 W3] oFAk} 0] oS Abw i 12} Fhch MCA (NI) 2016041 2]
H]2] 919l 8T HAA BB E o]ty flali A=, L 7] Aol el WAz
ol thsto] WA A& D arf et
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7t oRiEseRe) 24e] olele] Raat B9lol et Wa(pro-
tection from liability)

@ &9l Aloll= D= T2l Afets st
@ P alig At2tol| et s=H= 2o
b

3H 3917+ Po] £/A10] 0]lof

®
@A EUE
2210f chsf

2 BEESH= AE0A, B P} ST ALROf CHSHS21S XIim P7toH
910} CHH SIS FHZ3HCH D7 HHQIRIX| B0t A7 | 910 chsh, D QIS x|
RH=CT8T

76) &, HAIE =X 74 (psychosurgery) H 71EF GRof| A Hal= Y AV 2% HE
o A Hi A ETH(s.10(2), 5.10(5)).

77) Wgo] et o HE Ak Aol $A AN 7R YUAE (5 A 2 540
A At FA], BE A 7 T3 2| Ystol| A 9] QJabsE wTh A o] Qo
w2 I 5) o] HLHTH.9(5).

78) MCA (ND) 2016 s.9(2). &, 3l o] H|s}e] ofof A-§38k= MCA 2005 s.5(2)2] Z&0|
B} ou] melo] go]sle] HILo] W2 MCA 2005 s.5(2)5 7|&02 2HA

79) ©, o]#fgt WA x3Fof| it E 7HA] de]rt £t
O th29 ol 47| WAz 2go|A wjAHECt (s.10(1))

@ YoM D FAl(negligence) 2 ZFH <4 I Edfo] gk TR (civil
liability)
® 3 ollA 2] Do ¥4 (negligence) 2 Z ¥ A < (criminal liability)

@ P7} 2743t 943 o] (lasting power of attorney) -2 PE $13l A7dH A =]l
(deputy)o] 19| HgHEo H9] oA 2 ol et W AA 3} D] 47] P47t
AEdhe A A7) "R g4 A"k (s.10(3)(a)

® P7} AAISE ‘R @AKo W3 @ sH A A A (effective advance decision to refuse
treatment) ¥t 453k 9= A7) WA 2T Agoll A wiA " (s.11(1) T, 27|
= DO Y7t APARE ATk AolAY, Po AH Y FUigt oFtE AWl
glof Bagk Aol FejF oz WEIeh Alolty,

FE4 gl 2 HAd 1Y AR AestAY
® A BAR] TE Fagh APAEF T} FFsteletE, DO P9lof tiajA w3l
ZgEr} (s.10(4))
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A - i) AR sl A A o ﬂﬂﬂ%ﬁﬁ¥lﬂwx | SR =
M olajst A d W7hE Adsly] 5T o2 Sol thahul 7(#) WY
f%%ﬂ&ﬂEW4é&$°ﬂﬂWﬂiﬂﬂdH“%’%#ﬂﬂ%zk
okoll Bo] 29l OlAs e WaHe A 0 7 Aksialr). o] 2t AR 1l
A3 A AT AA 7 EE QAL o] w3 WA ] W)
AR shol,50) o] 1] ) A - ) ARkl digt
Aol ] A B Hlolli SA7F Qs Algroltt. o] Xd Aa)
e w1910] Aol Tja) muH o olxs e o] AolS 74
%@?ﬁﬁiﬂmn%ﬂzﬂﬂgﬁﬂﬁ%%aﬂmﬂ FHst 220 A
A7) ol Aol 2851 9rk
ﬂﬂMuum>mwwﬁ%a@DﬂPwm§ 2 A7, AelE =
T3 Y912 W3 ), D7D P alig Aferel et 58S A5, @ e
1%@HﬂP44H4ﬂ“ﬂHﬂﬂqiﬁ%ﬂﬂ%

el
Qo] T3] W2 (prortection from liability) € <= 3,1%% 4
o
[e]

A

_ﬁ
ol
el

N
o
o Mo Am

o o
=

o-
N
o 1l

e o ol
ofl, i o}m
ol
a2
2
m&
O_L.

=2
o_>d

o
)
)

Ir
e}
oft
ot

>
QL
£l
3o 7
(s
o

i ®

@%ﬂﬁﬂﬁﬂz&owOANEHA&t

AT Ay B

e

Xﬂ 0}51 7R Q1 PoflA| /\1 Hl AEA 1%"@'01] ol A, 9] = a4 tigh ghst
(reasonable belief)ol 2 EPUS_ W o] Helo] gt} 9l o] Po} &3l 5
=)

1M oo & 2 o

80) RIW A|938% A2}, A& of
A opUsiA 8 o] HA

g, 2 A4

e () 1 WS WAL 4 Ak
M9 vl 5cle] AEsee] Wato] Wio] 24T 4 Uk olX2
U ol W9 Agoletts 25 BohA sHsslrlol, o gk
sikslofo} S MCA (ND 20169] 71291218 28] WJobr] S5 AR 4oz
£ AEE RRBAAY AUEF oI B A2 AUFAAE, WA sHAI56
), 2011, 310 =z,
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e ofefat HHSIE AR Sel sholF 2ok the o] ool
Eo =N
[e)

A ”H Ewm P7} Lo Aolatai, ‘e )7} POl 2419 o]o]
| Halstcl = Au| A Al2x)e] shgst W
Jofl theh o] B3 7F FRRE AL obd7? o]t -2 A dsto],
MCA (NI) 2016 Al= that 22 F7H4 ¢ (additional safeguard)

& AIS] FAH3HIL Yeks

el

O

. B4 39 gtk 3714 ¢kAA ] (additional safeguards)s?)

iJ

(1) ZA4 %8 H7Hformal capacity assessment)83)

A HA A2 2 MCA (NI 201600 4= A8, =8 a3 425
ik 7l %l (serious intervention)"84) o] 79~ 9] o] = o] ZH 3| 7[7k2- Al
(recently enough)o] ‘2414 58 H7}' 7} o]Fo]& AL 93h(ss.13(1),
(2), (3)). AR AlFARO] H]F-A A o AbaE] H7tel 24 9] o] 9] sitof| 7]

e @4 243 vE2A, SR el sigete - dE A2t

>.

o5t F-A4] o)Al sg H7hA (statement of incapacity)' 7} 2Hd E] ofofqk
dl= Aol

wehA] AR of g sk wlAke] o] Aol 1e] B 5
7V 2R QLA 7 WHEA] ShiElofobut st o] efat Bgo] Hakate] v
Aho] 9191 THA A o] 3 ) QA = A g,

81) o], MCANND 2016914 4148k o} Kol 27z Wizo) ulxte] Q19 ALE 745
933 Ik Aol $1oJet Wast ek, HollR=ol AL s Ajle] GaAs 9 AR
3t o Heot= A glo] 27 ‘SitsE jﬂﬂr |49 o]oef EAB}o] ?’\P%‘#%fix]i
THESEAL glom, wheba] o]shol A AuE FTFA QPAA] gt AgE- Aol of Hof| LA
sto] o] o)A A] o=

82) 714 QtAZF=|<f J?:L'“dﬁ& B} ZAIgE 7] 2= DoLS—CoP 2019, 35 o3} .

83) 2414 5e%e] mr FAR v-g 3 ISl A DoLS-CoP 2010, 441 ola] R

84) olal FeiE Yl ARUT olDloll= 29 45 Poll) Foleh F5/ A= 208
< Zdshz ¢, Po] g TUiet IS vAAY THE AHE Zeliske B9,
A GAFS] A 3 & (community residence requirement)©] EFFEITH(ss.63(1), (2)).
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(2) ‘=3t sjet oM} ZA(prevention of serious harm condition)’

of B
P°ﬂ7ﬂ AHaterol s ot Y ot B WA R0 A8-E7| 1)
A= 3l sjet o|vl ZA(prevention of serious harm condition, ©]3}

‘POSH > $5)2 ghEslofof Ak, dig 2A9) AR HE-S theat 2k

SOt a2t ol ZZ(POSH)2 D7t &li®] Al &fEstA st |2 LIBS e 4 U=
ARE 2o|stct. (s.22(1))
@ ol HHE MK L™
@ PO{| 7| SLHSt 5 2f(serious harm)O| =24 | 7Lt
© EFRI0| A 3t AR = it (serious physical harm)0| Z2{ &1,
@ sl B9IZ TBsk= 20l 4719 st
@ 7HHA(likelihood)zt
® ZCHX(seriousness)of|
|25t CHS(proportionate response)0|C}.
QT 7|2 =AU2 slie W7t MBS =X %S W=, CHE CHRHXQI JH 0] 7Hs6t |
0|R0{ZICk= A2 TH|2 TEE|0{0F BT (s5.22(3), 25(5))

whebA Agubeo] Sjdahis u]xo] 9 elo] ASolE A7) o] POSHE v
Slojof ghey. o= A T3 FAAZEA 0 A43% B2 A44z0] o] 2}
Aete) 918 2} $AE 952 Zheth Teju POSHels L 1A e s
w2 ‘Aele) 918 wko] ofugh, (1) wldl A4 (slere] MRS glat felo] st
o) AT STl Aol vl gt T Solofof $H T} (2) HaWa) g (The ot
Mol st W] o] 2ol h e AR R e AR & EHeE Adolehs 2
vl 53 Wa 7t ek 2, Ak A $130] QolE AR PAol
A sk 277 BEEE S HAAZEA YIS D, MCA (ND)
20160114 A|AI5H= POSHol A= ofu] s 114 <ol ‘a4 3 224 8]

rr

85) POSH2H= Fo] 9] A& DoLS—CoP 2019, 35W-& whgtt}. POSH} st Kot AMASH
W82 DoLS—CoP 2019 35 o]at zx.
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A olake 2 84S YESHAL glrks Aotk o]2]g POSH 79| 8t
7huajAke] ol o] = HA AR o sttt

(3) A 2l(nominated person)6) Ax

Aol E3he ulate] ol o Al Al QPR R, MCA (NI
20169 A= ‘Aol AE=S wl5kal Q). Zuist AL 7} o]Fojx =
7% P (A3 Qa5 o] gl A9 pAlo)A| 7H - e AFES 2|

= ik ol AojH B9 ol A
NEe 2B LAHR A elo] AFo R AYETs)

MCA (NI) 2016 2|72 1 #]15:%0] w2, Po] tat Zdjst AlS A7
o A2 AIBARS Al7Ps sk 2 et S el A A g elut Pe) 24l
o] ojojo] Fgialx| Atelatar o|E mefatolopt Fhrh(ss.15(1), 15(2),
15(3), 7(7)). o]uf, el Pol gt thel 22 5h Ao ok, Pe] A4

o] o]l W Bal QA o] ofahe Fhrh 8o 4] T o] & AlLo] A
o) WEA T HE Ry o] Sgtut FRECH: Hol §o8 Bart et

(4) %¢l(authorization)s?
Yl HA QPR R, PojlA| Ao aliddl= B 91E sk H-$- MCA
(NI) 20162] E21(Schedule)ol] 73+ AFA £&0l0] T @5}c} 0|28t &90lx}

o] & (decision—specific) o] ™, weba] x}-gubeke) i3t HojsHe 4

% AT 532 dololE 4= otk wEbA] P7E 164 o)/de]aL Al
Aeg 58o] 9= 3%, P7t /ﬂ‘é.“?} *}%‘g Agele g eMste] A4 FthHDoLS—CoP
2019, 4874).

87) P7F ARl AElat sEo] gl A9 AAIUS] (Review Tribunal)o] A% 21e AA5 ],
A3 o] o) gl A A ij MCA (NI) 2016 s.730]| A|A|H 7] 2EZ(default
list) ol A $-A=9]of ute} g HHDoLS—CoP 2019, 51%).

88) DoLS—CoP 2019, 48%H.

89) o, S AZol A= 5.19(2)(a) W 5.20(2)(a), 5.24(2)(b) 2] “%-2 (authorization) 2 AFEZ]
oz Agd 4= 9t} (s5.19(3), 20(3), s24(3); DoLS—CoP 2019, 37—-38W). S5 A3}l
A ojel # 3l A= DoLS—CoP 2019, 531 o]} =,
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o= 344 59 B7HA A 13), &4 Asfioll tigh o5h4] B7H(A] 4] 6
%), Po] 4l9] o] H7H(AA] 235) So] MCA (NI) 20162] 7] =L 2]of 2
asto] BeaiAl ol ol fizA) HEstet.
o, &219] &= Short—term authorization® Trust panel authoriza—
tion© 2 U th Short—term authorization2 7} =2 9] ®{ 2] lof i3]
AR S5 Al 5010 HHO R, 5912 B3] 142Kh AHfutete]
Sh= u]Ak] QJ9lef That Mato] 51§, o] % Lxkel AL Bl 5 2897t
9] v|#}9] 9]¢ x|&o] 7155} o83t Short—term authorization2 T2 %
wobSo] 4ol AR B4 52 B2, €518 9oL, 419 o]e] Brbe] e
74T} 7| 2 2] o) &f R} o HE s, HFH o= HA g HET19]
SRS RECRIERD
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trustol] oJa) A, ¥l WSS RE Al o lHU(® AFTL SAH AL
S5 AL B0 A7 o2 AdHehoD) Trust panel_J 20]2 E3)
o 67197 W 7 zko] fA1E 4 9L, o] AAALE Bl 19 w919 o
Ao] s 5teE.92)
o]uw Sololet PE s Uske] Hofels|mek, (DY ASle] o
AN 7 Al ot 202 A1) PR 0] dto] sggiths Aol f
ojsfofof tick 5 2 A Ulete] 514 b ol Aoleh f o} gt
A etk Sl T 2] FaE|ofok 5199 Lolr} ofwgt £9lo] o
A= AAF 3] (Review Tribunal)of] ©] 27} A|7|E 4= Qlch94)
o S ARl ol g R o] ARV AR 0 & o] o 4= gl

90) DoLS—CoP 2019, 67%.

91) DoLS—CoP 2019, 85%.

92) olu, P7} Trust Pancle] o|9|& AZ|e Selol Zole A9, F7ba Qa2 A4
757k F7h A E|ojobt Tk

93) DoLS—CoP 2019, 37H.

94) DoLS—CoP 2019, 36%.
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N 52 Briet A AR, AFA 5919] B AFA Helrt 7Hs st
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(5) 59A4153-& 5 (Independent Mental Capacity Advocate,

o|&} ‘IMCA’)

IMCA+= MCA 2005904 == o] England&Walesol| A A3 =11 Q1= o
AR} S5 AH|IAR, o] 5 2}835to] MCA (NI) 201694 = FASH FE| 2 =
Q%o AL oS QIrk9D) 7] EA 02 IMCAL (1) (et 23t
atod,) IMCA x4 o] g @ gk 3§97 7} AR} Pojl i af o] o] 2| 11, (2) Pi=
S WS AHT o AFslo] ik WAL ow, (3) P £elo] HA
94 oloz} gHalslo] Aol (Au] 2 AEA olele]) 71%, H, dj2]ele 3}
wo] A A Aol gLe wo0) x| w|ofolyt Tk,

rlo
N

95) DoLS—CoP 2019, 37.

96) MCA (NI) 2016%= ©HA| 2 o2 A|3§%|r, Phase 121 FA|H (2023 8¢ 314) 7|Fo =
IMCA A== A= ] g2 ’%H’HOIE} oo EZof| A ¢ A8 England&Wales©] MCA
20053k 4 0] IMCA R=o] AJS Faate] 7|23k,

97) MCA (NI) 2016, s.36°]4]+= H\/[CA7]- 2| A E]ojof dl= “Thed 3P (relevant act)’ S LA 70
2 sk itk of7]ol= Aabel Eote A, St 20E 2Hste A&, A9
A3 AFEE So] zg=c)

98) o, A2 dg]el(Lasting Power of Attorney)o|ur HA 2] 2l(deputy) ol Al F-oj ¥ HgHo]
BOE AL AR Sl AlgElo] BAl7} B B9jol ml2|7] 8 ol MCAZF A9l =]o]
oF gtch(Office of the Public Guardian, Making Decisions: THe Independent Mental Capacity
Advocate (IMCA) Service, 27 November 2007, 15%). ESF 7}FolL} A7} Qldete 15
o] poll izt Ao)E ARSAL, PE Stk 59 AdollA= IMCAS] Aol o]Fo|A]
oFdF 3R Office of the Public Guardian, $F9] W14, 16WH).

99) Department for Constitutional Affairs, Mental Capacity Act 2005 Code of Practice, 2007,
London: TSO, 178%. MCA 20055}9] IMCA Au]A0] F£A| 2] okAtol gt ) Edoat
7L o], B A H 0l 81y 0] A8} 2Ae] ool gig A =Y elajral
ZA(IMCA) 9] A AA A LE-5oll Wet A, RIFF2et IAA16H 13), 2016, 168
W ojs} 3.
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ol IMCAL Pe} 2Hist 4918 AT TS k31 914 gor], Pe o)}
EEE AU PO S sk 42 Stk 442 Engandg
Walesell 419] IMCA -3 7ol whezl, Quka]Ql Al A4 A2 A
B QRN A FARRre] B Aol uret ASH Aol ES A

e, IMCAL GAe] T3t 4%, A7) A4S SA5H: 242 Yels

kol glZol g v glrh100)

o] A IMCAZF A 735 e A2 A= D= sl 3 9loll et 27
Aol A3 7FsstaL 243t ghe ol A IMCALE POl 241 9] o]¢o] F-81Q1%]
Aolhal o] & w#shojoput 3htH(s.35(3) (b)), o] A Y AH|A A}t BE -
Ao W o 2R E SREke] GARALY] oS Sk IMCA A|l=7F AH-
dighof] o= HIARY] i oA o] oAl WA bk o sfiedgteth.

o A|71A] AR MCA (NI 201691419] u]2to] 91l @13t HPAA &
oo WA} vl ulste] 2Rt Aube o|she] <3t 3>} Utk

100) Redley, M, et al., “Mental Capacity Act (England and Wales) 2005: The Emergent
Independent Mental Capacity Advocate (IMCA) Service”, British Journal of Social Work,
40.6, 2010, 1821—1823.
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=AE AR EAA}E, BholE HEZHOE o] FoXItH(DoLS—CoP 2019, 85W).
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IV. 7ha: MCA (ND) 20169] =1uf] 'HAlfl9] gHojet 35 7114

JgchE A A 222 52 7]a JA1E A HA| (capacity —based mental
health law) & A3t FotdM =] Abe| 7} =) Aol Zh= FHoji= F3lo]
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QA ZEA A ek MCA (NI 20163} Zho] ‘oAz’ o) 7]uka}o]
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o] o]n] 2000t 2 5E A= o] sHPA 7 AP E AL QAT FaFo]
Q- A 285kt & 34 WA 52 WA (capacity law) &2 7HE = S
| 100] |1ke] JARS G Woll A &8kt QlSL71ol, oln] AP ol3le &
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Fusion of the Guardianship System and Mental Health Law

Based on Mental Capacity
—Focusing on the Enactment and the Application of the
Mental Capacity Act (Northern Ireland) 2016 —

Kihoon You

Seoul National University

=ABSTRACT=

When a person with diminished mental capacity refuses necessary medical
care, normative judgments about when paternalistic intervention can be justified
come into question. A typical example is involuntary hospitalization for people
with mental disabilities, traditionally governed by mental health law.

However, Korean civil law reform in 2011 introduced a new form of
involuntary hospitalization through guardianship legislation, leading to a dualized
system to involuntary hospitalization. Consequently, a conflict has arisen between
the ‘best interest and surrogate decision-making’ paradigm of civil law and the
‘social defense and preventive detention’ paradigm of mental health law. Many
countries have criticized this dualized system as not only inefficient but also
unfair. Moreover, the requirement for the presence of ‘mental illness’ for
involuntary hospitalization under mental health law has faced criticism for
unfairly discriminating against people with mental disabilities.

In response, attempts have been made to integrate guardianship legislation and
mental health law based on mental capacity. This study examines the legislative
process and framework of the Mental Capacity Act (Northern Ireland) 2016,
which reorganized the mental health care system by fusing guardianship
legislation with mental health law based on mental capacity. By analyzing the
case of Northern Ireland, which has grappled with conflicts between guardianship
legislation and mental health law since the 1990s and recently proposed mental

capacity as a single, non-discriminatory standard, we aimed to offer insights for
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the Korean guardianship and mental health systems.

Keyword : Adult guardianship, Decision-making capacity, Mental Capacity Act,
Mental Health Act, Supported-decision making, UN CRPD,
Self-determination, Incapacity, Mental disability, Mental disorder




