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Abstract

This paper reviewed “unconscionability” as an exception to the independence principle of bank
guarantees. Apart from fraud which has been recognized in most international jurisdictions,
Uuconscionability would also be recognized as the exception to the legal principle, the so-called
“fraud rule” or “an abuse of rights.” Unconscionability exception is applied in the same manner as
fraud and other exceptions to the principle of independence. The exception should allow guarantor
to dishonor the drawings that abuse the independence principle. However, outright or manifest facts
of the unconscionability must be established in order to apply the exception. Lots of arguments or
conflicts may be caused in applying the unconscionability exception. Therefore, this study aims to
prevent institutional abuses or to reduce the disputes from setting up the legitimate scope and
standard for application of the exception by reviewing these procedural issues and problems under
bank guarantee transactions. This paper also suggested practical implications and countermeasures for
the institutional application.

Keywords: Bank Guarantees, Independence Exception, Fraud, Unconscionability
JEL Classifications: F31, G21, K33

* This work was supported by the research grant of the Kongju National University in 2020,
* First Author, E-mail: jinchae@kongju.ac kr.
© 2022 The Korea Trade Research Institute, All rights reserved.



116 2933z A47d ASZE (20229 10Y)

I. M2

TAAH NN SPHRFACE 7HY 4=
HZ2Y 2~ 53 AYste 788 AR o]l
=i gtk 53] 7|go] edEs T
A olA AAFTEE gt GEFHSZ o]
A, B O FlHACA g E AGd
o] ot Bolgo g ¢/ HE £dE JdHs}
= Y 502 o]gH)

aejd] 2PRFo 8o Jojxe 1 23
o] Wl 27 | BEofE|Ate} BFE|
A2} 7] 2 7% BA|, A O B
o} BFFEA; 7o) BE BARRE 43
2] 5gEHY] Qrh, 2dRFLE 3k B3
xR RE5ed o7 23S0 ule 2
&= A4l BARRE S Stk (Goode,
1992; Chae, Jin-Ik, 2018).
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2 O RN 28E e AR
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2Uxg FPshet] 783 A= wds o
7hoF & Aot}

B AFdME V1€ AgATED TkeR

D 7lE eqns B ARATRE B5H, AL,
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g 9ol dhE 2= 9l
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e Fiom 24
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FAF-olA] A8 BT} vl Aok
o me ivhEEel ek hESAE A%
Qb S Fol @ o oslm gk,
PRI T AN Be PEe Aokl
Y EE AFITE B A edol /)
M BFAEH, YT L= JTREF
B¢ daw gk 1 el 1 dap A

| = AFE5H Qloix 2 Wt gk
ARE FejetA gotw Aok a2g 2183
e oginze EAA AL 7|2 wujA g
T 7IeF AARAISE = BEHo e,
TS 3 V)%= Al #Este] HAAEE BE

AL F3 AT e lﬁgizﬂr T2 fr
A Aggetol w2 TRk AgE A
glols 98k n)x A %‘E—C}(Elhson, 2020).

SHEFE, oA AdAP} el=A R ¢
5 fdtsls Aok 22 5743 Abzde]
At &8 e 7| 5870l FHdE =
A HLelM HTshe FA AR s
T2 - Al Yot ePRF S 1 7]
Z AolA o] Atz fivkel vt
7] 1%k HE, BA AlFIAA} ko] EAo] 8
24 7hA o= dte] FAL A He
Lo "R, a2ja AF dATel dg
teto s oalH=zo] FastyE sthDavid
and Leah, 2014).

Spliethoft’s Bevrachting Ltd BV v Bank of
China Ltd AFAA] Carr ] $AR= o3 2ol
FAIgTH(Aiken, 2015).

P, SAE, B, SlaR, ol 3E el A}
aieh,



‘o] HZF(performance bonds)e FH.e] 1
Mo} opd 1 nEE AT AR
T o2 Aol oete] AFEHe FHAH<
o5 gttt o|PHIF AlFo] vh=A
olgid Zlolgt= FHoletr|Huh= Akt
Al B3l BFEFaAtolA Fgad-e AFEH]
2 3= FaEed gofolrt. ojgrIe
gk Smlela BIolebr| k= AAg P
of Esgoltt, Web olgn e BF oz
A g AP o8 Ak ek
B35 Ft(defences)S o8& F glot2 BF
dEials dutHegs BIFIA} BT
FzF g #wAEE BRE FEAH] EA
(underlying dispute)9] 34 ofF<} FAH=
o] A 7] wiEelth, Aok we A5
o BEFolFRtel O nIFEAt ke g
ol Alkal= Ao 2 E o] Qltt AAR
olPrIT e AFe| ErHen: FFdr”

2P RZFo] =
A} e BE

YA ¥z 280 H

SRR o] &% &
= s Bkt aeg o %%*394
< BRI A elx 54 olels =3
o1} 7] W Aol AL 0}1/]1:]- =
o] 9H o] 3 BEET AYH o] &
4o AMA g o] nkdEArk(Dixon,
2015).
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= BEgERlel 1 B wealAgae] BE
o)Fz} 7+e] 7% Aleko 2 BE olr|HE A
of o3l IS WA komn, wgt 1 HFte]
Al oF = 1 7] Aokl A - oFe}

= =850 do}Bertrams, 2004), WA EH
FoaArk A Aol 2Ake] A3t
= BATE sk Aeols, 2 ARIE O BFe

A ko] BA oAFeb= FAgle], 1 BEF

2) Marubeni Hong Kong and South China Ltd v
Mongolia [2005] 2 Lloyd's Rep 231.

SYRF =P Aot "HGHA O BF A7 117

2= Al ARigh Al Aate Aevt
Ror, HF2PLe 7]+7:ﬂ°k°§—rE1 A =
© Fd YAt SEEA Ty, 1999
Byrne, et al., 2018; Chae Jin-lk, 2018).
URDG 758 A|sZAE ©
I 7|23A 9 I SR ogRE =Y
™, 2 B2 ojmd Fgoll= 2% B
o #EEAY = FEHA| ol BHF

Fo pddow

2 E4% BHow 1 A A0 B
of gt Qo] Qirka sriek BEe] HA
o WEA T BB nEle AFeln
£ 3 BF 2 BEFHAA k] B ol9)
o PAZRE WS of| T4 e Pl
of g3 WA gtk RS vt

(Sindberg, 2012; Chae Jin-Tk, 2018).

wel BEede HESdxte] BEAT
of AFeF7F o, I B3 o= Fl
PR S g HF2 e Bgs|or gt
Jelm 2 wERTFE 2F PR el A1z
Aoke ghbicks BEFalAe] RE F42
Z3bste], BFoEatel O BEFEAt 1t
BE BAe AN BEeAT s
o= o] AR s F ook Fth(Hapgood
(n 5); De Ly, 1999; Chae Jin-1k, 2017).

ols} o] HgAel e nEze] A
SR AL ANEE 2 gl A%
& mAsle Zolm, vulAepiolaE S04
o et mlgAbe] Aol weh 1 elatel of
g W -ed o] Aok etk 1 A
el B B 26 dAshs AFA
2oz @ aeh} Solae A
Aol ojuwgt A= 7|z wjujAk
o] oJF-& o|q& Fart gk AHE A=
HAAM = i AEolH 2 ezl Alweltt
(ICC International Maritime Bureau, 2002).
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EE Age] BHA
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S Agkslt}(Barns, 2010; Chae Jin-Ik, 2013).
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He 7F 57) 7] je = thE Xk e
o, BE Moo AAZA ALY ol E 3]
A B33 AL WYl & Juace, 1997;
Chae Jin-Tk, 2014), ISP98 A|1,05Z A= “A}
7], A, T 7IE olol £ AR AL
Froll 71915 AFAHN tdt A el i)
A TASA ettt WAIHo R st
AL, & o] 23t FAlle= =AM oJ3tia
A3} t(Pealer, 2006; Chae Jin-Ik, 2017).

AN E “5H6H 2PHZFo] BT
Ao} BZolFelgo] ATAISl = W F
g WA F2l8e 7Rt stdets, 219
el 92 U= dAeldgaRe Y39 HE
7HA BjA e Ae AR ofyzla & Folx
2 BFFE| AT} A JoAME BF o=}
oA olFH A E 7HAAL YA Eellz &
T 9o} e LyHRFo FAA A F
0148 oFg3le] B3l AFE e AY
o] Aoz Mg woli= ol Hald-d<
790 dlgsle] 3142 & Qo3 HAJS uf
ACTHOIHE Y 1994.12.19. A3 934438735
Chae Jin-Ik, 2017 & 2018).

a2 o] SYA CoE Hese A%
e ¢ dA% 7IES FEsof st F,
2 9] Abake AR S E ok gt
A9 Aol EFol EAHA| ofyg Al
AA} 2o wWHe AR T 2t
Ab7lo]efol dth(Andrle, 2009; Chae Jin-Ik,
2019). AdTe AFH ZAZ I AR 3
T o] I g APANZIUE AL &
AsH EAIAASE EH(Fung, 2011; Chae
Jin-Tk, 2019).

1. HIQFANO| ALY b

LY RF =5 LAY NN A7 T
He A9ole ofEge] e, o)t B¢
ol BFall &3 =X Wis|A  Parterson

Building Group Pty Ltd v Holroyd City
Council AFANX13) White J, A= the-3F 2o
BFAEE EFeFe] FAIRTHAlken, 2015),

B AROIA Gl Aloke] Alko|FRF =
T 2YRF AL st AR AT
ATAE 7 S A, 2 BT AT
ol Afele 2 BFFAe HEY o8-S

F At & 2 At gloe Ae &
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TE I AKH Ao FAPE Bl A
%, 2] e ~Ef Aol Auxt o
A20% T Al212 AlkLIRte] sl 9
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White ] Ak AR 7415 Fd3lse=
ARzl 9ol glofA] A F Q] AR Al
4 =53 v S 2R ATHBrown, 1999).
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Cerasola TLS AG v Thiess Pty Ltd & John
Holland A}7191419 Daubney ] $HAR="HY&
O A R e eYRTL FAD
PR B BF3E BT G2 S )
ok obge okl 1 olgnzel oAt
AFa) A5 fESA ol okl mat
PEehs AS FAAIE v, 7 Aok of
4ol ere Askdel RO AFTA
wEel ol #AS dvt U= (on normal
principles)’d 2.2 A|Fo] FA2 4 o}’
A

Alternative Power Solution Ltd v Central
Electricity Board AFANA5) FUAPL 284
& 3 Agdel AF ARl FEHolo}
Aths dukd AFe] g osl A7)

3) [2013] NSWSC 1484 at [40]

4) [2011] QSC 115 at [16] cited by Hollingworth J in
Otter Group Pty Ltd v Wylaars and Anor [2013]
VSC 98 ar [16],

5) [2014] UKPC 31 per Lord Clarke giving the advice
of the Judicial Committee,
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Aol ‘whfgl &2e W] (the doctrine of
laesio enormis)7}A] 1 7]1¥9& z& 4 Yot
(Kim Young-Joo, 2013). Zthgt <=3 o] =Ha] o]
=1 vleARs sfelsbEo] Azke] At ol
o %ol vultlES W S1Ee) u
B8 27T 4 23, AR 1 Ao e
Aspehe] 7 ALE AT 5 It Charles,
et al,, 1993; Kim Young-Joo, 2013),
olglgt ZrpHte] Hele 7 HEHAA
Qe Wele) ok B ARE bl
At (Teeven, 1990; Kim Young-Joo, 2013).
AN, 16633 ] James v, Morgan AF{1-&7)
HopAl Aokt g 27 nEW Az 7]
= 5jo] gle. ARkolN A=Ahs} 3)3(0)
A Whose)e] wulACEE Adske,
Wl e el MR 2 As(penco
o sigehe melg waste Aoldle A
2% @ vhelel 1AL BA AR 89 98
=) AEgont Ackdel Wubae 100 3
Lo o]2& Ao]tHKim Young-Joo, 2013).
2 a2 Aoo] Mol HAS
2 dFaAE wskor, At e
Axsha, 2 ol AYE A
783}, o] B2 27 HEH
|71 shARE, Aloke] FHA o
7t AF o2 EAEHATE HollA 2 997t
SJtH(Davenport, 1967; Kim Young-Joo, 2013),
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HE A g7l FHE WUl oo B
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6) [2014] UKPC 31 per Lord Clarke at [59]

7) 1 Lev. 111(1663).

8) Robert A. Hillman, Principles of Contract 212
(2004),

SYRF =P At "HGHA O BF A7 119

Aol Hels AAgst e, At 2l
Fehlel ArelA] o okl kg w7t
3 4 <9l(expectant heirs) T SAH
AHremainder)®] FA7}F 1 Aol Qrt. 174
719744 FHH HAdL oled A5 T Al
Mg A5 AR WA 2, AnHE
RABRE 2ARA A AR 485
A28 EHKim Young-Joo, 2013),

EXER EEE IR E
Moz B3 w@oh} AdE WA Sl
vep el WelE AYATE Ae o
19 Akl ekelo] A] O T ATHA
o e FHHE A% ol #ad Aokes
QAREA A Aol W] et
=, vl e Aok Wulst g A}
feblurke okle] aAg F2A7)4 ot
= 50 gl Aow AEA Holnt
(Kim Young-Joo, 2013).

o] F WMYoME= vFAA HelS
EF
=

23 Apziste] opd Rgat A AlEAlk
S5 A LA FTHGoldstein, 1982). B H
22 2FAE 2oz A& Aaks 725t
At A ARS st 23S AFAY
e To W Age st e, oy
3 AZE] HYE o= A= AA] T

43 =] shtz o et olgEE
3 AH(Teeven, 1990; Kim Young-Joo, 2013).

HAAS Aoltele =8 I AdZe ¥
A& A (amorphousness) 0.2 1 E35 3] o
th(Ellison, 2020)1) L2t} e ETs o
2] 7Fsgk A7t vk, Wlm FAHAL 7
del 201 AR AP @eko] op
oJQta B33 <54 (unfair surprise) WA &
Z ol9ldl] g dHog HFHAdd tsl 7=
3L 9k (UCC Article 2-302; Alavi, 2016).

9) Earl of Ardglass v, Muschamp [1684] 1 Vern, 237
10) Wiseman v, Beake [1690] 23 Eng. Rep. 0688
11) Editors Note on ‘Unconscionability: an attempt at

definition” (1969-1970). 31 U Pitt L Rev 333.2
UCC Article 2-302,
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wreba] el 8o F 7k ] g2 A4
oA AESE Ao] sttt ole YA
A, A1, Ak, B2 aeja Brbs A
Zlolgo] el 4 . Leffol] wf
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Zwk w|ekalAde I Fxjpel Avt =
AN 4= Q). ool up=w, AxpE el
2 A A B0, o] A
Agshs A} =Hof Ak FARA
AN A @ A2 ek, @
25 AAA v Ak 23"
E213l faith)S oJv]3Fch(Leff, 1967, p. 492;
Ellison, 2020),

B2 APHAS AL HAAZ=ZA Y v
XS A3, AW, Nordic Contracts Act
A36zE b} o] AFsha ok, Al =
= & Aleke] 270 BEFHIIAY, B 1L F
Lo BFHs =W o] EAlE 2HE F 3
A = HEEHA 8 5 ok I 7S
T2 uf, 2 Akl AA WL, & FAA
A %], Bal Aol AA=AS e Fa o
o|F ThE A¥Eo] aElHolof gt w=
UCC Al2-302z+% o3 #Zo| Wuls| 743}
2 et o] HEREARZA A = B2
Aleke] o] o] B Aleko] AAH Al
Al Bl E ot Hol dHAIH, Hde
Ak HAS AL = AAY, T HSA
2l ZFo] ok YRS [P
T IAY e vFHAe] A9E 375
A& =E A FHel 23te] HE-S JFsH
A F Yot FAl, &F FAANY
(1974) A5UAANZE th2} Zo] A3t 3
ol ofr F9} &
A A, BER] ofu]olq ujFAA el Y

= o Hoh Ao 2 A X

2 0| E o] 8E e AL B3] o
ol 13t Fol7|& sht “FAlol A7) o]
21="(Price, 1981; Ellison, 2020) AFS H3&
3IA17]7] Y8l BEHOA EAE 4T B4
O7 olffeh= Aor HEAIS 4 tiAlavi, 2016).
3lghalgoge] FgelA] vhalet dabel B4
oA vlFAAde 2lo)dal Aojeh 2 7
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do N
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N
M
N
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o
o5

A

A= Ty B RN )
AW

o db o2 2 i 2 rx

r g
g
=)

)

w2} He onz AHolx= ujvt 7hssich
E AL HoFEt 12 & o2 foA] o
A7k We sk, ‘Lol vlekalge 2
92 == Aok U124 B2 (unfairess)
of B, ujhientet T AeAdio]
Ao=o] il HYo| AR AAIAY =
= AYe AR g9 A-EEY, @A &

o] AL 1 AANA oA
Aol Fagh g Atatolzt
o=z FEHoln, 2440 ¢l
o]aL, AR FHA g AlkA 7
o A= ojo} = FHo|th(Amaefule, 2012,
pp. 169-170; Alavi, 2016).

PR
rlo
o
2

o

I\
X

SANZ 1 HRY AHE HESE AT
HTE A+ ol Wiz APT9 BE7o)
285, gt “FAgAgH (dishonest), “E3A"
(bad faith) T=X “B]2FA17 ¢]”(unconscionable)
I} 72 o7} AR-EH7|E Fh(Barns, 2010).
JK Integrated (Pte Ltd) v, 50 Robinson Pte
Lid, APoA FARE AE GRSl BEo2a)
= BREFEAE d5dA] et Agrs
o] A7lel RGP AS FHIA X3
o] L Ak ol A BFEate] B4
< 4534 Edoh A4 YByme, et al.,
2016; Chae, Jin-lIk, 2019).

12) Dauphin Offshore Engineering & Trading Pte Ltd
v The Private Office of HRH Sheikh Sultan bin
Khalifa bin Zayed Al Nahyan (2000). 1 SLR
657(Ellison, 2016).

13) GHL Pte Ltd v Unitrack Building Construction Pte
Lid (1999). 4 SLR 604(Ellison, 2016).
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Nepgae Rog elojsherl Gl Bol
29 Aozzel wh= R o] W) vl ol
o) A AFA ol A olrlat, o
7Mool BHA=A o] ofFe}
= IARle], AP AAEHA ol == Ao
t}."(Fung, 2011; Chae, Jin-Ik, 2019).

= Swan v, North British Australasian
Land Co Ltd (1863)A}A A FA b= vhe3t 2+
o] FAEh = e} 1 Ax2le] Rl
ob-e) ZrjstuiebE 170l AIZ obehi
S AgEE AHAE Heb 2T o}
2] Foisttietz “Ale]/dAatA] ofygH (not in
good faith)3H= B & & ik, 41942
o W ari oztel A eolt, 3, 3
$2 sk <ol A3 BEREA of
o]t} (Fung, 2011; Chae, Jin-Ik, 2019),

UCC AsZoIAE ") AE A 4
@ o= Aelaka Uk, ‘el /1EL )
At & Aol 2, a22gk 7|Fe] fA
U ol e i sAbE 2 VEs A8
Spat @ o, AR} L RobelA] HelHe)
294 712S Aok Brks e 487
2 E &7 ¢S RAolth(Dolan, 2012).

2 Ao gAT FAlE R0 Folake]
Mool A7t dvke ol R A8
HE5xwS Adste 49 23] 238d +
o}k, 292 ol HEH Mannesman Handel
AG v. Kaunlaran Shipping Corp. (1993)AF

oA W Frte AT AF A=
W2 o] AFALE A= F 2
o] & 7126}, Al dAls A-83kA
HAL2 Hd2sgo] #d AYNES IAAY
= ololo]o]: k= -]51]_ 7H)\4 osgo] D]—s—ﬂ

A&7 g AgAss FHst s Xﬂ A€
AMF7F BLAEITE ol Oi a2 EAE
Hal= AL B4 P92 Erja -ﬂrﬁ§E°
H, & dAdA ol& A8 5HHES &
SRz Roll, ARG A 2 WAL
s Bists= Aol FrR(Dolan, 2012;
Chae, Jin-Tk, 2019).

2ol g Aol sl -evket W A2z Al1e
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SYRZ =P oot "GO aFE A7 121

oAM= “Hefe] fAke o] o] Al
5o} AJads] sfofol ok ek st ik,
H AolA= “wIHAF Alo)AdAle] YRl HE
dAS] GAARE e o] vieste] @
ol ofTUAY, AlEE AWEle UE T
WHo g Al YAl o5 ol st
M oY "tk F4A rHoREA, Al
Aol Ao fujEvt= o]FE dele] PAE
FAs7] SleiAs el AlejE Folst
Ao APH o Hel el lelg 7
Hol A gelol Qojok sk, olla A
ko] 2leld] whake] Aelg PYrkeke Aol
ole] o o] 4218 § gl Y=o 4
gfol] o]22fof Firt,

sk 71—6@1:”{—(—.__ w3k ]_7} Pavat=l ok
Aol FRE FAE Blo] Aol SfuiE=
Ao Prlete o= I FFE wiHgt
W, ol e3le ATl osto] wjAlske
© 23E AdA7s 2t Hol o A
£ s 28 HER g 5¥Hd A
o] gli= &, flok 22 Fo] Auldgol ;P
HAY Ao Ao et 3 4 gl
t}."(Korean Supreme Court Decision, 2018)
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2012; Chae, Jin-Ik, 2019).
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= 7B v 9 S *%XJ 12}
AAA TS Fate] At 7]He]7] o)
L5, N ER] ke BEl B
3t BAY 2 o]ghvl Aol
AT S IR AT A
AgAbate] As wefets Bt =
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o]5o] & Zolu}.
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P A N PRy
aem g ede Aol Qe of
8 i Jjebe) AR Gel ARVt el vt
$40] girka BasEe Ao AFe Ad
712 24% 4 ok et 1 Age B4
AF YFL A Ao Yo BAS MY
A Sick L A A o 3y
Ae 9

= Ae wasA gt Ao 04711 ik,
g

aeln g F28 AL Ao Aol ol
Ze AL AARA e Aol W

Loz St o] o ol Aol
thH(Dolan, 2012; Chae, Jin-Ik, 2019),

webs SHel ARAe ol Lol
Aol Hola BEH oz ol P i 4o
el 28 Folg Bask Ak, B A £
AHAA Aol & FAIGle] sdd Hol 9l
2 SEkE 2 olF U EAVF US AT
o A7 Alekch Belshor & Aol )
AV A% B Y BT 3
Aell FAZF A ddhaL she] I B0
gk de] 27] 5 el oo Sl glo] ¢
oxo g AHelsl= 9ol

H S e PARE FEeH o
she Fefoltt, AR W2 Z1EAYNA A
o] B (bona-fide dispute) ol A|F-& H|%¥
AAelgte olfE I Ao EAE A8
QAT FAE 272 ErkDolan, 2012
Chae, Jin-1k, 2019).

o] EAl= WA= T 2o Ea
LA Bz A7 Awg A8 E dske 4
ol At AN Dauphin  Offshore
Engineering & Trading Pte Ltd. v, Private
Office 2000)AFAA QE A& =t} 1 o
A RE Azt QE AEA k] o]F o
AoA 1 FE AR Ao T, v
2A7F e 3]5sty] Sl 53 2R

= ]:EIL% A7 o, e g3 2
= H] V‘]Euo]?/]'tq a1 AFE
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