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The Unconstitutionality of the Disposition Suspending Medical
Care Benefits under the National Health Insurance Act

Sungmin Park

HnL Law Office

Meehyung Woo

Chungnam National University

=ABSTRACT=

In order to solve the pharmaceutical kickback problem, it is needed to establish
legal system that allow ways to enable pharmaceutical promotion of medicines
without kickbacks as well as provide sanction those who commit illegal act.
Before the National Assembly and the government focused on strengthening
sanctions. As a result, in 2014, a system of suspending medical care benefits was
introduced, which could inflict heavy losses on pharmaceutical companies by
withdrawing target medicines from the market. However, three years after the
introduction, the system was abolished in 2018, recognizing the problem that the
disposition could infringe on the patients’ right to access to and choice of
medicines. In 2021, the National Assembly made it possible for dispositions
suspending medical care benefits regarding the third violation, which remained
symbolic until then, replaced with administrative fines. Although the legislator's
reflective stance on the system is more than clear, the Ministry of Health and
Welfare still interprets that the old law should be applied to kickbacks for the
period of the law. Moreover, regarding the substitution of fines at the discretion
of the Minister of Health and Welfare under the old law, the narrow standards
taken under the old law seems to be maintained. In this paper, firstly
pharmaceutical kickback issue, the main reason for the introduction of the system,
will be explained, after that the history of introduction and abolition of the
system examined and last but not least the unconstitutionality of the system and
the illegality of the disposition are to be examined.

Keyword : Pharmaceutical kickback, Suspending medical care benefits,
Replacement with administrative fines, Lower drug prices,
Right to access to medicine




