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2AS i}bﬂwi 2 g3t 8@47} Al 7H11]r8£°ﬂ mé
= 2 A4S AASAY 712 EE A2 AS ksl Aus)
o) =5 L 2ol Bt MEColsh T 2N Mol 3
thD A|3z212 4|13 M35, AW A5% A3 A4E, A% V. 3]0
T BEA A=A (T TAANY A23% ALY ALE, AN
362 A1 B 0]2) 0] sekalizx] So| FA|= .

o] Aol A MR-E AN 9195l o] ksl oh2 weke sl 9 MY
2 oR7)7] Aol nHETE e o PeAAAS o8 sk 5
X, 217717] Aol A ARl A ake 591917, olw7]7] A4
AAAREIE o WA Hrlsfof B, T 2 Juto] BAlE Alekof
A A AR o g B3 sfof 34 5 Thokat Aol dhsto] ofn] Qi

T Bkl o] 2t e a8 xS AT &, HAAGT AR
g, 953919 A 8, AAAGRT ] B7 & tHRHA, o #HE

AR S AN 87 = B,

II. AFEA 2 HE 8 A

1. AREA|

31 A2 CT, MRI 1S Fashs A1) 19] ARgiafolch. Al

1) o] AL 2021, 12. 30. AWAAAE7] 2] Hol Zﬂlﬂ Aol ng, RE B7|E T HE
gi F7)gch ohgl, AUAA ol Foe 2E MTT HAE S W
IH 2 U EA] ot
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© A eRgElE et Mol B fx1RS AbRindependent
service organization, ISO) 2} A el dH=%] o Hof u}e} Aru|obA ] 1l 8]
Haof B a3t ApA Q) Au|ay| dgxdS AP A o2 Agsiqint o] 3
flof tiste] FH A D3] (o5} T kAL T = AP AElA ARG A
o] AA < Ayl wlFof Bl do] fle= 2= AAsHAY 71 Be
Ae27e FstA sk YL FH AN A322 A1 A3E,
A= AS5x A3 A4Z, HAAIE V. 3)8F 3 B3 AR B =A 2L
(G AN A23x ALF AT, AP A6 A1F Hr192)S

O_I

A gaheieh
Al BRARGRR] §A| A AHIAE W A9 AT 5 gl ok

oleo]= o] BA), A2t 25 £410] 9IS 7| ek TELS WS ol
gk il thsto] Aol og AT FAANY A23% AL AL,
Al A362 A|15 HE10]2) S A 83T

E

A4 2020. 2. 6. A31 20184543110 T2 2] R A= of&3} Zt)3)
A, Aok Ae] W §A| R WA BAAel Au| s WFEd S
A2 0 2 ) g3k Aol thak A A K9] kg ool o] 2} e A
H]s7] uhed ARSI sl 91 Mele Aol vhshs er A 6l
= 2 A7 AR oL, 7h B AR AL 2pEsHs B9l sig
stk 2] ojgrha wetstelch. B4, 28 Wil thste] 488 234
Shas) Sitol thatel I FAANAN S B AFsH] olzicha
AT AR, el 919k e FESWI] thakol $iAlel ot 17y

A7 93] 2018. 3. 13. A A|2018—094F (T2 AFA).

= Ae] BA s, Gk A AR e A A ] B
AR ARSIEOL, BT ARG QSR o]2 ARste]
S9E FASHAOL, of B e A etk

ir&‘i
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RFAYIE AT FYARANY = 19 5 ok Berskect

R ER BT DT

A 2)9] Tgo] A7) Jshel, 2R 202 A A A
Az Q1A E|ojof STk, AL HIA AFIte] Tehe $1sto] BelAAL 8%
sfof 51, PR TR A o] ZRE ol e a-aeIoh AAA
e A7) AT AR ek ofol A TR, A 19,

S
a0 A 9, FAATA ] AR Ao,

o) 23 2160 100% 1.5 B oF 139] 21l Aam 5 27kl

HH% Stk WA AR A Slansel ABSle B A
o2 sheiehE Bt gHl7HAe)

Loseekel Sk, 98 A5 S) AH-ATE o 10-12400.2 vl 4]

olL}, Lol Hlte] FALME/ITHE 102 e HolaL, of

710 W 5 S S vhshe gelu

7Vgzrol AA| AR,

1) ALTEWL 2020, 2. 6. A 2018543110 TAE(0]8} ‘o] ALA WA R o|gtmFH}) 30,
31w,
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O] BAA AX) FAE Holuh S HAAH LS W Flo] o5
oFck. 3k, CT, MRIS| Tt §A A |2t g WAl 3 4= AJZE o] o]
A3 o) Fol 4 Aul o] /MBS WARSHE Flo] FRFEE F2e] §AR
SAHIZ QAREE AHAE W AL A of et

ﬁ
i
A
fu
ol
o
_Orl"
2
K
o

42§90l §A| AR 20|k, A HAA ] 27} €] 2]
7lo]l 24wlof 4ol gl Boloz WIS ofdw, A AeE 2ol

= Ewsk Abgo] gl @ WA AOR B 4 qrks) Aol Wrba

5) 3ANALF 2018. 3. 13. &JZ AH2018—094% | A A (o3} ‘o] Ak SJA A gfaL gh})
302 BT APYS ohgat o] 7)AskaL Qlvk. xpE3bE S (primary product) 2}
ol& Hghshe F/dE(secondary product)o] EASHE AY| B¢ FFEN HEES A%
sto] shube] Ao @ A3z ;M= EAJA(brand—specific) 0] = Ho] SHAA
(aftermarket) Q1 F/d5 AAVHE TR JFAIF 2 SHTA] o171 4] AFo] Ee=d],
E7 AR R 7HES AT o0& QS A9 S A ol T
B2 AR st o|2 Q3 s sl B miE Al JFo R 7t olgS
3= o] oYy AT FAEo] At st Alad Ao ZHEgittal



86 A&

E Ao A EA AT Aok ARt e E S 9L
t}.6) o] AbrloflA] B L17E IRk Ql R BT P9 w EH AR AH A
A 2H(independent service operator)S v A|5ko] AL A5t tH= &
ojth. o] gt & Tt Hrehe F AP Al /do] gl HAN Y] A2
= A sk= Ao] Bl sttt

T A7 FAE H R A AHE B iAo S 4
=38k 4= 9t} Eastman Kodak Co. v. Image Technical Services(o]3} ‘=&t
AR olekal ghe}) AT BEAL7|&F BAL|of g e] AU AE HE O A
Zo g2 AT In re Independent Service Organizations Antitrust
Litigation, 203 F.3d 1322 (Fed. Cir. 2000) #-28) & BAL7| 9} LE| | A S
HEo) Aoz SAshich

% gleh

A49] A o] A shibe) HRHom TSk CT % MRIE Az - Bfsl] growy

= 3408) Aol thet §ARAA LTS AR AFel theo] 1S050] FEelaL

=t o] Eh AMAS AR AT PE R BAE AR OEA S A BaeAH A A

o] AAR ZHFstal Qlok= AFH A7t 2 4= oA 38%H).

Eastman Kodak Co. v. Image Technical Services, Inc., 504 U.S. 451 (1992). I 3iL(Z )=

2417, nol2m 123 F1AE AL A HI AR A g SR AAlc 1 (mage

Technical Services)= 317} PARRE BAL7] ol tigto] 2| v|AE AlFdte= AFEARO]

th il ato] diste] =ejAju|Ao e3t BE FFS AASHTE dae 9avt

S| An|2et BES 7)Hy|siglon g AUy A1z 9ukEal, S| A H|A At A

S35} B SHPEE Qo E AU A2z fWrEThal 45T 142 H

o] FFE 7178k AbdAE] A (summary judgment)& SFATE 242 14& 97|}

o 97 5 F110] BAS ATsiolch GRBE 248 fAske] AT 54 AXS] HEE

STt &, diHYe AU AR, A2z $Rke E Aok FAE, "5 AN

2SR (A2, SRAL 2017, 6149,

8) In re Independent Service Organizations Antitrust Litigation, 203 F.3d 1322 (Fed. Cir. 2000).
¥ 31(CSU % Independent Service Organization)= E-A}7] 5 42| A|o] 11, 1] 31 (Xerox)=
227) Az Aolek. 7t 2lue] Ystel 25 % LxEgel So| 33 Adski
olol sfel elii EHBAY SWEOR A% /ISR, T3E Sej Fs) 5 vas
AZISRAEE. THE AFLAL2] AR Gsummary judgment) 2 BT 378 7125h92, 24
= 93 uls AR G vdstdon, 4t e etk AAE (B AANY
SFAR(H25),, 5919,

ofd

6)

7

-
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(2) AAHE) FAEFAE A A HE 2y of R
tJabbA o] S X B4 A | A AJARS AFALe] el B@E AJAH(single branded

market) & & £ of tfate] Ukl TThe 51A] Jgh AL of4f e otk
91 F4591 CT % MRI ] A3} FEE
2! MRI A A u] 2 AS 3 Ao 2 gAsqich didade
TR FEAEE CT 9 MRI A s Sl A A B2 A
O ASHAL ek 1Rt AR A 2] 9] detol A THaLe] 2K K
i) A B2 A R 5ol 7125t AR EA X 91E Q1 skaL
QITh10) G Wi H) A AAS 710] CT U MRI 9]of = o} 3]Ake] CT
3 MRIZHA] 3gtsto] 87k 2 4ao] 9319 CT Y MRI AP 2 535t

She 22 A7 2k A= g

Rl it skt TRIAPEe] AR 2] A (A A ) ke
He=7] ojggolle tiadido] HAAGE A EFA A A o7,
AN L] A L) FAEGA R A A 02 7R A A
SHA] ghth. di i o] o=t b AA AlES S U fA R A H] A
AP o] obd et (A Al Higt S AR E A A 02 A o
At o5 GHEA 71 EAL T ol A aFE I o]ofl Edhs S A
Ashz Aol =223l Aol "t o] HojA] tidubd it 28] 374919
SJAA7F dde] Sl Ao ' Helrh

ofl >

2. MK X

A TEHAS hETh 2o S So] AN 2|91E ARk

9) o] AbAd HWHAE 30H.
10) o] AbA HAE 32
11) o] AR BAE 3
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A, o] AZAGIH FAE GABSRA L AT o2 0) Aol A YT
SO AR A8 TSI ATEL AT AU A CT §A B
2 AAOIA OF 98~999%9] A -8, MR 94 BAA 2 Aol 4] oF
93~99%2] 7 5-&-& AA|3k31 QT UTES AL 4137 F4HE CT, MRI
AR = A A& 1915 BBk B, 7167 28 0= A5t
JA9] AR o] of2f& Holeh. 2, £ B4 ]
AES] o2l 7148 WYl 9T, UL A2 2ZEFo] Y9
A G A Bhol s BB O R A

NI L

2
N,

[>
>
o3
=
e
r]I.

>~
Rl
o2
x
N
=

. %7t

(1) AR

o] Aol x] o]zgtu] Al el Al AAoleks Ao Algo] £
shms 27h0) A4 % o] shitolliz AR (A A A9 o] £
of 1L the AR 8IS, Dol HEA 0 R W] e AT
avke A=Y 4 Uk

(7h ol=AH| AlE

HA 2] AFHFATE A ol A Yt AR 7EA AL Q7
CT Aol A #u] dig: 7]120.2(2016W 79 2 Q1= 30.4%2] AJAHEG-
88 7R AL QAL vjEY 7]F 0 2(2012~20154) 33~40%2] AAH-8-S
ZFA AL Stk MRI Aol ] ] 4= 7|2 0.2 (2016 79 &) il 35%
o] AAHG-LE 7T 9L, mjEe 7|Z20 2 (2012~2015W) 45~63%2)
A RES 7R AL Qlet12)

o Aauto® MEl ATo| AAY LS Tkt Tl 7hs 8MAY

e

12) o] A}

R
p

i
Ao
(o))
®
1=



AP olm717] AiAle] AR el 89

ofl 453to] L7} o] 2] Aol AFAH S 7T YA A
RTh13) G CT Aol ulstol MRI Aol 4 A ee 714 1 918 7+
S40] HHjH O R ek YEE & 5 Alrk T FYAN AR ARIA
o NFEGEOl AHH £2S Wl B9 O 1 AR AFH R0l
50/100 ool ALHEHE 37, W AUZ A1), @3 ol 3k ALARe] A6
2] GAZH75/100 o491 BS(FAL 3, T A f-&o] 10/100 v]eEe]
ARIA A\, AU A2E) AGAE ARIA R

o), o Aol A B FARTHE Ak 349 7Hs Aol ATiH o Sk

(L) FXILsAM]A AL

A EAH A /\P{u AR Aol el = o vk HAIE
o2, AN AR FES APl Rlof LAl AAF A A EapAfE]

TRk A, A AlF2] FA A H A E R EA 7 ZA A A
APH(CT, MRD ol Al ZAA1Q1 o2 A A 2AMR GE, Z=A8E D92, S]EfA]
SOl ZAFER, A CT, MRI A&l tigt A Hapu| s e 45
A= %J.Jl-cﬂ A ES OF%POW HE‘r

401 AT 29 745 A9 AN AL ol
= FaA ol AR 7H S A BAloleh Y o B, 2
S APASIA, AR AL 7192717 A G5 e o) H o] A
o Bashu, A A220] -2 Slstolw AgH|u & Aol so} stz

13) U.S. v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945, ‘Alcoa T2 o)Al A|AH -G-8
T} =40 Aof Walo] AL AL 0% EHoF Ko 2ESIT, 64%s 2}
erou|, 330 EAo] ofUjels S WAIE WAL, of LS T4 Halw @e
gL AT ChI A AR G-Eo] 50% EYeo] A4 ofx7k Ak A
2 A4=, 200518 ABA model jury instruction 5 %), AAYE, TTAA G H 25ATR(A
23}1);, 559,

FEE Al AR 0] Sl AR FAAE Aol FAA A9, & AolA
12F IS o] g5ty =F 7HAS R 4 J=X9 EA ot} Hovenkamp, Federal
Antitrust Policy, West, 2016, p. 125.

14

N



90 AAE

AL | A A Ao A AR E o] Ql=A]7} 34 A Q1 A o] &
Atk BAZ] AR Hf-gol B0 Tare] AR o] )1 E7] o
o &, ul=t AR H Y-S Al R}e] YAFO A FA| O] A7} 4IA] etk AL
Z+g 3H(lock—in effect) o] 7]3}od ‘single brand market’ o]2& w7} & A|&+
AHiE& ‘ﬂxéﬂ‘?ir’}-“”

bl weh gl HHE AFo 2 IS AT = e Ak

AUkl AL ZeSteh1) s1ek Al o] shlo] 9] WS ARt o®
O

g0kl Rl HE ol H T SAIE LRt FX| = Kk 9 ¥EE WAl 9
SH, AP & A 7EBHA Ho, ol e RS Aol M A ek
‘e SEdhe A L FEARE AR o] st I == 2AI
AR LT S AR ol A AJAIE CaLAre] W2l v 71917 5 4R frR el

A AR E H7Fe] A2E ZH(new dimension to the evaluation of

economic power)2 ¢ A& ARAo]z|uk18) 71 A3 HYE Agtst daw

et

S ARl A o] SR AN A ARIARETE F A AfR| Ao it 2
7HA S Fakg = QUIAL AR S Sk 5 AR Eof] F-gteke A
SAZE A Sl Feg B ark Qo 2 oA azfaael ARFA| e E e -
2 o7} k19 Aphshd A, FujA7E A R =2 veS FA
ato] L9135 A& SollA] T R}7} 4| Rpe] Aol uhE A (advantage)
el A2 BT o gl ol A o] AR 27| o] 2=

1) oo b ] G Gk con)o] S e 5 ek o8- )

Qo] F2 dHASIA L, JLuf A= A H (information) ] HA|, 54 A|&Eof tidt U=
(familiar with a product), I7}2] ¢ u]-g Sof whe} ufEu]-g o2 Ql3le] A& Ao
AF-8-7}F AjgrEich 1 Ak A A ko) A =3}= ‘installment base opportunism’ 2] A7} WAy

SHA =t} Sullivan, the law of antitrust, West, 2016., p. 360.
16) Hovenkamp, Federal Antitrust Policy, p. 125.
17) Ibid, p. 127, 130.
18) ABA, Antitrust Law Development, 2017., p. 190.
19) Hovenkamp, Federal Antitrust Policy, p. 128.



APEAENA 2 2717] AFARR] AR AbdRge] 91

o] EA|o} Tl E|o]of ghe}.20) A S 417 Q1A A9 EdTA el
A7} opjet Aux} BEo] BAR 549 4 glrk.2)

RIS o] Aol A Tefsh, A AEO] A RS u|2mTt 2}
o) sulo] tig x| B u| S X e Tkl 4 Tejdt o] 2|7} ik
BAE WA o AHE 71422 FAEO] LG AATo] A7]9l 7,29 F

A AR A 2 a0)ge] BRI SHe] DAERD S B He

A g3t 0] 2 DHAIE QS chrk, TSN o] A
% FAE AGNAE A2 o] QY ETHS ol 4 AR Ae] A
A AIA7F ob ol Aol AN 71 4= A o] B4
o} Fagrki Bkeh26)

e Bak e stol ww Q1 AIZ 5 PgkoLt, PN
of ot TRkl A o FAE 71, FAHES ALg Aol 47191 H 52 19
e AuMoR nAANE 2 oﬂ W A0z olofe 2 ek o) 49

20) /bid, p. 125.

21) /bid, p. 126.

22) o] Al oJZEA 31H. CT ¥ MRIE 19k2 0 2 A== AnjAet dATH 714 Zol&

Holz 217k YA = A w41l )] Hot FU7HA2 CT oF 79 ¢, MRI ¢F 119

el o] 2} BHH, A7t fA S /\1“] 7HAL l4lRlo] Algsh= B3 FAI A A

= 7 17]—01 TOP PreE 7|20 & & o= Hot Zu|7H49] oF 10%t ol Eatsict.

o];qai F4E 7HA 0] FAFE Histe] AAE| w2 A FAAE AL IE AHlE
Hi’rﬂlgo] FFEO] 7HAQVIE Hrt ] 2 5= Q7] diol Welo] ojn] Hujgh A&
FTUE A&t EAF FHE AP e ThsAd2 o AlgA ol

o] Ak 9JZ A 31, 32WH. o] AR CT ¥ MRI| -9 ARg-HAgto] oF 10~12d o= 4o,

20169 7€ 7] AREAgto] 10 5—1}'5}@] WA A717F dEbe AR & 4= Qe

A7} dRo) BE7ste] SR HIAHA 7FAL QAbSlE Bt A= o] A= 312kE

FHE & 5= JoBR o] G FAE 1 A7 sl Algkz ol

o] AR oA 32%. CT ¥ MRI:= ¥ TS 918t 11&L9] 7|&4] Hujo|nz bﬂ%-l

) G2 AH| Al o] & A XALREE AEHH o2 AH| o] AR gk WS

o|4=5}aL, A-g-oh= WA ARA Hrt ool 4 OJ% =Z AH e FH|Y] A2 %ﬁi

] o E2A o)A I’L% TY AH|AE At itk olH Y om7|Ho] B4 Al xRALY

Zhelol] A3k A9 v7HA A g aay) wobA AH] WA Alo] EojE BRAR A

2O A% ‘;’:P—’F‘: 2Qlo] =}

25) ZA9] ¢]4o] Eastman Kodak Co. v. Image Technical Services, Inc. AbAR} -8 AT Ho|z}k

= AdlzE, 1@, (3R ANH o] &3} AA);, A4, 2019., 997.
26) o] Akl SjAA 37H.

23

g

24

—
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A A mge A u] 2 A AR A 0] AR

o

AR " A o T

oAl o] ]xqu} Bie} Zro], a7} ZRAL CT FA|EaAu] 2 AlAo] A
&, AAF MRI FA| B u] 2 Aol A 93~99% &
= 7HAIAL Sl o] # 3k AP of] 7] 2tk AR A A9l A H e =8
Hare] ufaltoll A AR 2| 9171 QI HTh, A EeapAfu] 2 A
AR o] Bk T FalsHA| EAshE A2 & o Stk Iy AF o=
] AP A AR AFGALR & 4 QLT EHE A A H A AP A
AR o] EATH= o - S A3222E AEh] 9t A
222 52 glo] ufstaL Q)
tgRaole FAR R Yo x| iRl 49 o2 Tl = EHAl
FA )2 ghctof| A] & Ax-f-8]8-(Total Cost of Ownership) 7] tuj
ol H AT ¥iles Al E Fullshs o] dHkele] opd HEA
|77 ]*]foiﬂ‘f—’i} FEIF7} o] FOA| AL Qlo] F ArH]E 7|
oA, Al2AE F57H Aol F A
A7 7oz 8t Qle 3 52 FASIGITh2D) ofof] tisto] -
o] F4E FHull Aol FAd=Eel 7l = Bl 7He S T2

Fol & Aul8-2 Aot utefstal 7l o= Qlep st

o
8

o

Al

o,
o
oZé

>{\1
i

L

(¢}

!

i

o o

o 0110 oX

NI
Qﬂ.
N
4o
o
=
01@
2

[y
N
m

T

o

o

fr
K

ox i
M
1%
ol

S Aol A HHT 5 Yot APl vlgol F 2 Fu§L o
=310l T AL SHe o] ol Tk BESHATE) F A pul G ne,
25 A7} % Hl - (total life cycle costs) B T1fske] A1E1S: 5t AT

27) o] AFA oA A 35, 36W.
28) o] Al 9jAA 341,
29) ABA, op.cit., p. 190.



AR ©)2717] AkiRle] AR ApEag] 03

39S o) AA|H o2 A Q E= 8]8(the total cost of the equipment over its
lif cycle)S TejstE R, T2 XA S A H] A A1 o)A Thokst Q2 A3
= BA] oz AT Fsiich e A g ) o
Aol A W82 &7]+= o HaL, 4B M3l ] 55 st 9 4=
Wols0]7] o, AA| sEo] FAAE wijAlskaL 2] A 8|2 v]g-5 <l
AFsk AFAlo] QIAEITETL TS0 Tejut o) o) ke Aok WAl A

tro] ittt A= (overcharge) 18-S B7FE 4= ASNAL, Al FAlof] o] & <

23}

O
)

o4 QIS S 919 e ek A el el vk 857 of
Foha & 2 54 Al o] ik 1>°l%‘d°ﬂ/ﬁ?—_}¢ Qo] Ay
o] elulg 5 XM G- EAT A ¥ 8-S 5T 5 Y A7 Yol B
L1 A 82 2 Aol A AL S
gebd 4= 9l Ao nelT

(@) A, g9, APATa}

TGN fARSA ]2 Aol 4 ulebaThe] B A B Bash
B9 AH| 27 MFEAS A A O R G WA A 2AH] A
A 2ol A Flo] oflek A Hg Al A Ae] Akt ol A Ay
ShATE. 2, G fAEA M| Aol A AR 202 B 4 gick.
AT BAATEL ] SN §A A2 A7) Z4 A 7HsA
2 A8k Ao o3 4= girk.

oG B B9 ol Fo|ut AL A BAA I ARe] A1
WS AR A AT Aol 4] AL g9l Qlste] A
S AHIZY A1) BAARHEI S TS 502 o] 33k 5 e, Mxlwﬂa
3 §aS9), AAA LI AT AFlA WA S 0.2 LA o] 9)
154 ol el 4 A ALEEic Tk AAIE, WSl A A

30) Ibid, p. 238.
31) Queen City Pizza v. Comino’s Pizza, 124 F.3d 430 (3d Cir. 1997). /bid, p. 239.
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o2
1o
i
{0
jabad
1o
o
rH
ol
rE
lo

ox
E o~
E
Y

A % EEA 5 HHZA o] ohjek, W) AN s
= eh e oA Sl TS £ olofere] AL Hsibl
=t}.32)

o] AbAo A F-2-3 92 24 H (alleged abuse) ¥i12] 9|7} 7Hs3tA
TEA Q] ol FA L7 LA =] Ao A Rk AR R A 4
8ARR o] a19] ABAR|E YT o] o= Lol 1A=L, A
S WA 5= 710l Lare] LAl Y 9f(unilateral action) 7} 7Hs5}

ik U7k BEAQ AlLr] RS APEA R APeks eelA,
&

U2 o2 AR O Aot A e 7pgt felo] A7|A =a, thiA Al F
FAE kst H 1 v]-§-(switching cost) o] A|U2|A] A Hrt. o= A4
Ao A A2 vtet Zro] Apa] AJRfak fra|AlH] A AJRpel A AT EL=
2?1 arataIto] mo|ct.

o] HollA] Y7} A B E| 2 AAF] AR S 7FA] 3L 9l At
O Z = FEHE A Ao, 1E|a G E HEH R 1A

33 Ago] AR AAS B8] 9Iste] o E 2| (AHE, corrective
measure) & Aehalof 51 o4 SHA7E QA Hick. A7t o) mgu) Al
ol Al Ei= 1o 0] X 4] e ehe Ags) fEa 9ol 99l
olef gt x| 917} ) Aul 2 AAke] AR lat o8 s o] Qlex], L
A3 Y37} Au| A AT 5] A B A Ao A I ol sto] T AlAke] Au)

2 i gfaFelo] o} @A) N2 AEAEE SHAEAS BAT Bt ek

=

A,

fr

T4
e

32) B3] 92 TAANUAL AAA A19) ol A THE AL AARRIA ] T
A gk, ANAES BRI AP O Ba grH IR A - 2T, TFANIONA
)5, oAk 2020, 51911, whebd AR el o] WAk gl A olof A gt
FAgoR BE AZd 4 ArHARE, AAWATI,, WEA, 2017, 1638

TN cheat 2 AR AWt FAFE AFOIAE AR @ gleka
Gheh(SI 2] 378). §AT7E FAE] CT 9 MRI AHIAAOIA = oF 4092 A4 58

33
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A ol=717] ARIAre] AR AhEag) 05

o]t AA o A o] ZAu|A|A oA 122k & vH(lock—in effect) 7} 2619
S 9 7]Hlo 2 sto] GRS =23 Alo] AAAAHT kA 2] Z 3 v}

o] AT A AR 2 Fhekol A mﬁﬂroﬂ rﬂs Z53 EA4o] o]

7F AAQD AR AT

T 3A MY A3EL2 AL AT = THE AR A
A gelists B S skl AL, AT A5z A3 AR Pz
Az o Ye(AIlR), BeA 08 J&(A2E), B84 ARHAS
)9 A AILE WA A3E €] 9] Rt i oz thE ARG ALY Al

= oA st A=A AN L7 A S 9 E A SkAL Sl
(A42). whebA] Al 1ol whet 718 o AFIARY ARiEE2 o |
Al she AR FH A7 LA FF2 AP 9] Hldel wheh MEge 2t
< HitArE Aote AR 2 ‘H HogesaSE dioze
T FE5ES 7= Aoz ojsfed 4= Qo3

22 ool A, AEATEA A 91 -8 9] A IE0) IV, 3. 2 (2)0]] A
A Sl A Bl Aol vl S0l Bigdo] §le 2402 AIAl8tH
AU 71 Ee A 2dE T AbEske = S e T

1918 ZpAIekaL lar, A9 37K AFAbe] AR89 dAI7E 80% olidol B 2 WAt Al
A A AR =T} ESF CT W MRIE =9 544 AUt 77|24 A A149
A - 71 JYAdeo] a1, A RAPHE 140 B 4=Q.0f ghio] AR} 27 A&
E= APk S dliske Aol B g AXRART Y] A7 Ae] AlgE o]
). a2y Q319 FARE A& A AAR| e e o] Bk Ao s By o]l 40%2]
A& AR ol X4t AHetH %*El = AA7} ot

34) AL, "FAARH 25T, SHAL 2020, 5529,

35) 2015. 10. 23. A AN YYE A A2015-155.(0] AFA FA] HLE A]o|c}H)



R, ?L**ﬂﬂ am 1% AT A gl A AAA ) A e
HlZo] EgAo] Gl AL AIAISHE WL AgAA 2|9 Hay9le]
e BEAARA), 52
AR 219 g9l

AL A ALY A k30

HIEL BARE AH| A Sz Eofof ato] {449 efolda AME
MR I AVSLS & S A Fufjpel W EEE Au] JLuf| GhA] 2 ag
AH| A 2T E Qo] o] A Y o]of| gt 159 AT §4F efol A

AL QXA ATEC] W 42| A ]2 A o Ko Au] 2 4
ZEgo]o] AFE-E G4 WAL It YiLEo] §A RS S0 A A
o} W83} @] QNS A, Aol Ake) AHlAY) A1S-
717} EgtE o] ek & 4= lek. thl, tiEE o] A9 YnSeRE 79
= )9} o) 3 A ABHS $A AHI& Aleke] 47} ol il & ) 2 A
o sfkal i, Aol Ab] LA EE 37} ) AHsAo] 2 wAc R,
ARSE ALAARA 2 A EE e slo] AT Ao 4] o2l
o7 AN AV S FAe R R A0 Btk

!

L=

2

TARANA UaEo] Aul2 2EEG o] ALgo] BATE AR 2]

36) A5 HY 2019, 12. 4. a1 2017548 HA (AT S04 AR ZRAZAN A AR
ek ol 54l L5 9| SolAdn 741* E= AR ﬂMO% ALl A
A Al BlFo] BAe] fle 2AE AlXShe FU7F A8ERAL § B
& oI5 A

37) o] ARl BAE 34H.

38) o] Ak HWAE 35, 36W.



APEAEA 2l 7)7] ArdARe] AR AbERe 97

2 PO R AFBHE A o] EATITh Qs RESIEE, o|S A
A G A o] NSk By gl 27 A 7L QAFE7] ol Feka wt
skt A eago] EAkskA ki Aehol A A el NiEiths o] 42
SNES QIABHE S molt). o] AR A RS Wi AZ L A
ABHE W91 B Belatolu], st SA9] efolHz FAE 7pA 3
ol Mashu, cle)zel FSou FApo 2 AAS St onE TR
ohe TR VRS FAZ AT S S AT Ao|eh)
A EA AR A TS Fpe] AT olck. BAAGNA Az
L §4 O o]FolA Ao] AuEoleh. 11 Hol A FAe] A o2l
O EwWa 5o o|Folxu], o]ejFt Ar} T o= PAEcky B
e U5 AF ol Ak Fare] AT AAs] Slstel GAe &
2 AL LA, A RO R AR S T 5717 oA So] F4

37l AA Elojof aht. Ag)o) W a o] wheh EALO 2 A B To] AR &
2 31 5A] Adgiae] EARhL SISl of Yk &
S

AFo] A7 QA A0l WAkl Batsitt o2 £ Aviskshs AL SH e
o

e A%Ee] JPe YelBAE A Ak o] A F9isk AR
A0 FFT PArek WG Bdo] U3 B3N] of ek Thul, TAe) A
Sy BAL e 2ol TR AL oh ek F40] Aol £4)

aha 7 o] AAF o] ofjet N4A 02 ARE S-S Holk AgE
=
[€)

39) AAE, "FHANH ASAF(A3T),, 565T.



98 AAE

4. 2= RIE

7t Hensyee) w

AnEe] Au|A7] BAFe] AT Qe gt
0] [SO7F 5244 Q1 A AR A5 Al 53k G eollA of
ol glol G4 ol Aol uet Mu)27)E
3 Bl 7 ARE L sl thal B 4= ¢lrh40) OJF_E4 gho] A HR2e IS0
i ABl 7] Alge MetE AIATAD 5 FAEGA R A AlFo] B2
wjo]2) el (2 3-4)& PR ok AT, o) AZHUA AL
Ate] gko 2 A|3ajol thgt A2 AL sfete] ¥9IE gt slo sirt
B glong nso] eolda Mol ute 1S9k A efahs w del o
Stof Hjo] 2] Hl S He 2 AMB| LTS R/ AT o] AH|27]9] 7]

AILHPIE Bkl 2pE3E Aolaka & 4 ¢glr)42)

=
o

7t

SR

==
e

& Aaro] Aua7] EgE2d A7 7H B A Ede

St 9ol sigE i 27| ot Aekatgiet. Ak ghol A A

otk AA A AH| 278 F R Alsshs A2 eE A 9
D=2 apdolehal B ok HAZ olsfd o= qlrh4d)

A= oW oA, oW offrofl A, Z1E] a1 o 7)ol et kst

=7kl wet 71 ojuz FEpd o= Qlvk. ol E S AW Aol =2lek=

A I A o] A A APEE ThETHAY) S Aol EAM=

.

Wi
g

]_

o]

o

40) o] AbA TWAE 39,

41) AHu]Q] Z%(Assembhng) 4 2] (Installation), &7 (Adjustment), A]&(Testing) 5 47}4]
& o] 7|52 ‘AIAT 21 $tch

42) o] AbA 3&%—“?’_— 39, 40H.

43) HAE, " E ASALAH3T),, 56519,

44) A9 A1z A1F

45) AARWo] BA A= Al & AYAE wiA|sly] Yste] R stA o FIEts HYS



AR o)2717] AiRte) AR Apae] 99

ApEe FUT AEANA B1GY Zol7} Yool UG A B By
SJstol MR T2 714, JIet A) 271& RIsHE 9o R4l A

ThA6) AP AN 2] TG ASIZA ATt B A AW A Aol A
7130] WFEA] AXSHA] gk 4= Glck.

AN A 9] A 9lel A A S A g ol ek, e pE s
L AAAIREA Q) AhEaslolch. of Aol A AL EABHASNE 1
917k wigIuto] ofuiek AL AFT 4= ¢7] wholck. U]
Aol AV B A7 USRS AT ] 9ol A 2] =9

ofof Bt 01] S U7t YA S AT ERAS AN 5ol
1=]

o
A el T Aol AT o

2 3 o
A AR 7)) ol A BAAL] of k. 1 el A xpaanele) By
3} P glo] AAATA S AT 71502 Tk Zlo] Y2 Holw o

Aol glek,

141 2} (primary line discrimination) ] eFehz] 712 ’S’Q(predatory pricing)o] a1, A& %
Apejral S A) oke At 541 TAOIA RS sh= WIS 24 2 (secondary
line discrimination)©]2}al 3} (Sullivan, Secondary Line Differential Pricing and the
Robinson Patman Act, Legal Stuidis Research Paper Series No. 2013—138, p. 2.), o]&|3F
2R 22 2AAYUANNE Fasi
46) T, SRFAEA 2EA G, THARY, 12(2), 2005, 643—646.
47) uj=o] ¢ gt o] Yo wel FAAStaIRel AAZHEINT} BE AR s AR
A, Rt AWARENE FWel, Wasl AASAANE FHeA HekSagers,
Antitrust, Wolters Kluwer, 2011, p. 109./ABA, op.cit., p. 61). 181} YA E o] e =
o FolAl: e)o] ARO|AE AL ARARIL HER, ARASEA AL
a7t BRAEFFETE HolA A Xdiﬂzi?l AAAIG o] JAFEHE Ao A A AArE
o], g4 T SHsloF & Ao R HRlrk o]H o= AFGALA] AT
o7 HrEd 7Tt S %EO]E}
AR 2] 9] e Al V. 8. 2t (2)o]] HAIE THE = 7‘]EH—7\‘-7qE ot
A A erel Bk 7 BAANY AR ALF AIBE THE AL
TS HR Wit WS RS Wilel BT azlez wolk oyt
& AAIEY R HEY S B FAAAL LR ofsfiskal, HES FIA
a0] UNse] I ok AR gol AAAYC oI oISt Y8
ZAsoll= Fdel st FEH 7|EE A8loF oFaL, L 7|Eo] AR EYUATE £

ot BAZL WA

48
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5. ZYretd

7t MgnsEe] B

ATE0] f4 2ol M Yol ofsteiet IS AHAITH 3 G2 BAA
oFS A A% Uo] thate] dnSuct AP 7HA 0T G ugA )
158 4 itk @ 23 9o Au20] B9, Au| L] fA BFoR
QI5te] IS07} 7| 2Rt o ghe u-4-& 2| &slofof h= Aapr} Hrka st
ShE, 23 2 ole] oS XX SHe BE WAl w2 40] 52 wejsh,
1S09] AR EREo F271 4317k BAYEITh Tgstr] of ek 3317k ]
7he) AR E Al A % 23]0] AL erom o388 iiie] 45 5
2wl o] wFE ARIvE o B Soll vlFo] Ky, 5 3sk ApEas]
2 BA A Ao R T5l0] AnEa 1S07F AASHE Ao 9
o)A 1S09] AR EHE-S Heah] Wafgitka & 5 Qek A9 5] Mu|s
7] Wk 7hA & 4 2ol M2 o] AR 20134 o] ) AHBHA A
o] &k, 109 fAI RS2 A H LS 201315 E 201619714
CTe] 49 0.4%01 4 1.9%=, MRI2] 7-2- 0.0%°]| 4] 6.4%= F-=35] 445}
Arks0 YaE Weo] ISORFE A B H 28 W 21 AR|E A

o
Y2 YASS SR AL =V|7]E Heap B AH|o)

=
>
Y

[>
]
Y

SFA] &A1 Q) =
A5 Qs fA; ghol A AlSkS A AT OB AAEA] F-A Harof D=
2121 W] WollA AujA AZEOIE AR 4= QlrtsD)

49) o] AP AR 439,

50) o] AbA AR 43w,

51) o] Abd TARE 439,
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W, 57}

o] Aol A Rl o] ke F A 7 AAAI A= =2 ol AR
8= FHeHA| Fohlal, o3| AR a v IYsHA] ok Ao m
sl vt A3+ (negative inference) o] ZAgcH= Fzo|c}. tjAtgE o] 7]
A AHE S AARIE, FAAIE N Bt Aoz & A A AM7E
PES Aoz Holal, FAAIREe] 92 & A o2 TS| o A&

H, Hg717] AP 2 = Abl= AA S 23] of] AUHA] gFom Rl
2 rl grolo urgE A7} o] o AH(%kA =W, quantitative
S E5HA] @11 77|71 E By B sk
Aok A Ao =M AASA] A Kol Lo
2 Q1 He ol A ArA AT E o5 AR = Q= A (H A 31, quali—
tative standard), ISOQ] G2 H A B A AR A 080 2013 E 20164
74 CTO] A9 0.4%0) 4] 1.9%2, MRI2] A< 0.0%0) 4] 6.4% 2 123] 4
At HAPEE &S §i3h) 5ol o]of sfidgitt.

lTl

(1) BAA v§ 45

A Y= ARAAIA} B]R AF5(raising rival’s cost) FA|S 7 A A| A v}
O] S8 =AR AL Z, AB|A719 fAal o] £A=, AL
AR} B AF5o] Bl fA B A ] F 23 J o3 B8 -F A HaA

H]A S FEste] AHE At s, 4 23 Folil= Yalrt A

ﬂl

52) HA| APgollA ZAIE Felol ofsto] FFFE Wiz ulEo] F25E, ALY 7Ito] ALE,
Y97t B71H e r o] Ro|ApR HAARS 92l A Flrh Whish & Baily, Competition
Law, Oxford, 2015, p. 220.

A} ¥]-§ A5 (raising rival’s cost) S B AR viA = viAG8-S AYdte= 5adt
W % Sholch. thik, 7HARIARE AlIAfelA o]elo] BB R, EARA7L oh ke
AR 15 B3 THAAE Boto] AL 4SS B717h Aok A
© 2= Easterbrook, The Limits of Antitrust, Occasional Papers from the Law School, The
University of Chicago, 1985., p. 16, 20. A&A} vH|-§ Al Gyt ZAE A|7}al dtupr}
FE3 AOR APHE SHATHALS - A, TEATFA:, HEAL 2018, 4287),
Easterbrook 5 35 A|7}al Shute ARAAHIA S AWsl=d A AFRS 9ok

53

%
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H 2712 @Al e 7HA 0 2 gt s Hw ISO: A4 RS 9
3] ARk A AlASHcksY

o] siiof thate] HEIENUL L3 Qo Mul2e] HS, Mul2r) f4
l?___!— O

lo
HU
g
s
%)
O
N
_\L
N
:@ Jl
n)
1=}
p
3
e}

(¢
M
o
s
o
o
i)
N

o it

cpn e, 23 hole)
o5, 1804 NEEEE za Sl sk wAsl) of it ¥

ol of o} 213k ool 91
i 104 Gests %ouom u DARRE B B 54
2lo] @RIl FEur Wefat e 7ba) B Egste] AU A HehAAL
& aom o3]e 4 4 oz Aﬂ‘ﬂlé% SE glo] Qe A7 A}

54) o] A oA 54w,
55) o] A olZA] 59%.
56) o] AFA 2|24 60%.
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A} v]g Ao F%= 0] A A (concerted refusal to deal), 7]
715, et AR Al Foll Al B viAE 8t ARE-E| AL 9)a1,58) T
%]

dn)o] talk A A& (denial of access to an essential facility ), T]&}¢l ¥

9

(predatory design change), $¢|2FH(enforcement of contract penalty
clauses) S 71 W30 £31c)59)

AR B8 Al 7= 2ol diske] thekRt o] 22191 dRgo] &
A FHe}.60) AZFAEA AR RRO] Z AR} W] b0 Aol thsto] Ay
| Ao floto] AR A HAE B Yshs B aaati ARAAR] tsto] 4
F= A7Noh= A s 5k frieshs 45 e 7

o] O
= = =
A& Zh=olok BA ol 7Hs e 71 AEshe 747 Aol 2adt A=

ok

57) US. v. Microsoft Corp., 253 F.3d 34 (D.C.Cir. 2001) AFZo]A], HEE HE=Z o gHg] 2|
olZo] obujet AW vl G4 o] ol uel M7} A Qe Bekd Ae] 5
B8-S QeI T A2 S19ic) Sullivan, the law of antitrust, p. 117, 118.

58) @0 AAHNA AAAL v]E Aol EAIE 4= At Aspen Skiing Co. v. Aspen

Highlands Skiing Co., 472 U.S. 585 (1985) AFAoA] ] i(Aspen Skiing Co.)= Z =2
= ofadl Ao &3 3719 Abof A AF|AS 2Pttt Yil(Aspen Highlands Skiing
Cod 2& Ao &3t 1] koA 27148 Sdeleic. gie} mjms 10714
1978714] 47]2] Abol] $I\e 27148 Aaslo] ElAS FEUAIT. ole] Hujs
SR thEo] A, Hae Sl FHE Yalof Yigte] SRS 2=
ZRIE HMIAHE FAIsH= A o] FaroA o]¢lo] Hellw ARALE s1F B R o= HA|
ShA AlZkol A gHE|A e g Aol B|X] oFar, AR B8-S ZelA HARAE wjA|shE
L Q& & 4= It} Hovenkamp, Federal Antitrust Policy, p. 429[ A&, "2 AH
25T (A28, 589, 590H].
St Salop & Scheffman, Raising Rivals’ Costs, 73 Am. Econ. Rev. 267 (1983), p. 267,
268% AR FE o2 ARAH, siet2d R A, AF7IE BEA, Fan|
& FAH 7HASE 52 S22 ok @AY HdH ARgolur AR kA QL 7)ol
e FEot ez gora el AA7I49) Hl-E-Z AetAY, di71go] Fate] A&
S FEslo] 47|99 82 QAR =% QItH Anderson, Abuse of Dominant Position,
in Competition Law Today(Dhall ed., Oxford, 2019), p. 98].

59) Sullivan, the law of antitrust, p. 117.

60) AWANGAE AE JAT FAS AL 27 4L a5 Bask gk 947}
gelet Aol 7hssith FAAF ElEo] Ha glvk AAAY A ¥E-E A7
=, AR 7HEE QAL FEE S0 "ok AR ESdS SR
oA B =2 H|&o] A et AN A A AAENAA AFIA-E
WSk Q& = Utk AAAREAdS A2 7 s Fofl W @Al &H|#} o9
WS A2 3}A] ek=t}(Salop, “The raising rivals’ cost paradigm, conditional pricing
practices and the flawed incremental price—cost test”, Antitrust Law Journal (2017), p.
376, 377, 378).
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Faolu feEe Aot 49 5ol ==L Qlekol
Azo] A st delof Hishe] fA4-2 AR Foigt
& Aol o2 siAIR 2 2ol olH A AREe =

= AlA AR Aol LRtk 1 HollA a7t BAAE 5t
ol H]-8-& A55H shel ehe (S 5ol B2 ¥]-8-3 A &dh= 495 X9
steh), 3% 571= A2 E2(the heart of competition) ]l &322 o]
£ T F89E 1Y) o2 AT} fARE S| 9lef.62)

A}

ok, sl BAAIRHY S FASHAA Teje AR a4t AE ¢S
317] ofele 2ol Glek. oS S, 150 5 Z e 012 A vlg
Hpo] Aol et Gt AdakA o R0 2 H AR 0] 2

=
=
)
o, F_?L’
J

olojel] 212 BolojA] AAKle] Tt AakS ol A AAAT RISyt
Aol Tt 2142 =77} 57] o] 4= Qlek. 2L ol oA, AAAIR
AT AR ehdeh shefehs A4 B 1 ek ol ukel AAAG
o] Y7k 401 W91S Yo THEstA] ohrha Fhekeh B 2 532517] o]
oF. 0l A o) Tehe At UelWALS Holut Suat Thsiag) A
%mﬂWﬂﬂﬁ%&%ﬂ1§EﬂLﬂﬁiiﬂm%%ﬂﬂ%ﬂﬂ%H

o A Higt A& aesl= 4 o = &%
To g Holny AAA] g%t Xﬂfﬁol #?PITYE}XIQP 1%1*]’5}011*1 et

Shz AT S A A ol3fal] ol

(2) B 28, &0l

379 BAARAT ] =72, AR|L7] 7] 2R B EEA o] A4

61) Hovenkamp, Federal Antitrust Policy, p. 428, 429. 430.

62) Ibid, p. 429—430.

63) o] AR TAE 429

64) o] Azl AR 439,

65) o1& EW ARTHYN AN ARFAY FATES DT R 2004, 9.
13. A1 2003t}64602 HZA 2Fx.
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o W oA 71E 3 o] a5
471 405 A1 B0l 1508k sk A ol

71%50] AlgHE A3 AR 27 S FARO.E rfaledis], o] 2 28 1SO
oF Agfohs MAUSE AR A AT 5 A5 ol o] 1 £ BT ]
2 7)ol Thste] YA 0. Hto] AehEli Holo}S 7h4ah B 4, U
bﬁﬂﬂﬂﬂﬁim%ﬂﬂmiﬂ%ﬁﬁﬁ%ﬁﬁﬂ A9) Aol A 22t

o), 1509k Akt

f15) 4] AR 251908 A EOlE B A S
o Bt HEES 99%E HH05EI gl B4 Q1e] A2 SEREIS0)
Bt 7HEEo] Wola Supe] glo] 1509} Adshs MASL Ahvle] /M58
Z ol = Booje Zh4dtelof s 5

ol izt EH*O{% a2, Yalsol o] ISOE—rEi Trxlifr*i ElE==g

(3) AP

A7} IS0k AdSHz oA Au|2718 ) o =n B
Al R o) B2 Zaksle] AT 1S09] A% AL AR S-2f7}
o o] 2@ WYY L 1S07F Aol A EHe AYER S she

of 0 B HE PEE|LY, Ut WA A8 A7) A

(0]
g
)
N
~
Y
o
%)
@]
©
o
T

66) 20148 1055 20159 9471A] 4Rt T3 FAIEFA R A AoE A4e CT 4
MRI AH|9] H 7Hg-Eolrt
67) o] Akl 9JAA] 57, 58,
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P
¢

Q) 2.2 Al 7HA S ABISHaL BE 1A Al9le A7k S A7k B

FARSA ]2 7HA T fARE ol Hol FR5HA 2§k Y

o) AL 339 oldold FRg AYO R thFol ek, olet Ze v

e A o] BAlel thsto] FAIH R Bk shA) ekgron, fael

Aul227] fagate) g 3o] Agakal, 1S09] A A% 7Hs3t o] 4 o]
%

3 AP YA Bete] LS| ol ek YFOom melch

(4) B azt

2A9) ool tialara e BAjEIke BAIS theA] ekorch B4
7} A2l A dolut vek AR AR o] § ol F 2 BAEE 2 Apdlola,
1919 §FOIAE BAATHL TFesR e ARE FEE 5 ek

A E] WS F5te] O Yol WA YIS BE Holof Gk

5 97 23S B Holok SHAIL, T13e
OFA B41S 7|02 Holof k. WA Fahi ke olx7h glg AR

76]

© Tof| Z& ou|y} Q). AA Eajjol] AU A 71EXE T 22
_]

of. vt 7R Ao} b g ] ol A Tej ) E g

=
£ M7 WEA] AR|5HA] hth W9 R T I Seba o4k 1

68) o] Ak JAA 62WH.

69) Al AT AR vE A Aol BaaTe YRS WS 7HA L Qlrk AR AR
4 Ao BNFgIE A FFste] t)A)|8l=(a metered alternative to foreclosure) 2Ju]E
A ST A H18-g AAAOR ASATE BAAE o o4 AAE B 4 {7
=i, A= Fafjol]l o] 2 Hrt. olggt AANA ul= =23 7| G AT TrolEeelol=
AR S s BRI} B4 FEo] 7 7|AH ] ¢tk (Hovenkamp, Competition harm
from vertical mergers, University of Pennsylvania ILE Research Paper, 2020, p. 7, 8.).

70) AAH I QobE AN Aok AR A FAA e TefshA] st
Yot AraT $AHES %S delvh Ak ARk BAIS L.

71) e ARAY o] obd SoA BAAIE el AS ool 247} k.
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B ET7} 2R 4 ok whe oFd 2afu]go] ohas ofulsfriat,

wo] bl B F7} <l

8] Fah 74 71 ol -2 HAa)

2Q10] £A|917] A=} Basi,
ul2o] 79, Baul o] e Aol Sy o] 2R Baul o) 7)

—f(thershold)EE} do Ao g2 945 B (30% E=40%). AA 7

Aof w2l g &F(actual impact on competltlon)ﬂr A k7|17t FRo] 715A

N
i}
4
o
3
4>
o,
ox
o
AL
)
ol
o,
o
>
2
Y
N
™o
o
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A Review on the Dominant Undertaking’s Abuse in the
Medical Device Market

Jae Hun Jeong

Professor, School of Law, Ewha Womans University

=ABSTRACT=

Medical device market is strongly related with health care market. Public
regulation in medical device market tends to be more lenient than health care
market. In this market, competition law, administrative law and intellectual
property law are intertwined, and thereby a variety of legal issues could be
developed.

Recently, dominant undertaking’s abuse case was dealt with KFTC(Korea Fair
Trade Commission) and Seoul High Court. The issues were whether dominant
undertaking  discriminated trading partners and this discrimination was
anticompetitive. In this case, Seoul High Court revoked the KFTC’s decision,
holding that the undertaking did not harm competition, though it has dominant
power in the relevant medical device market.

This decision would be a meaningful precedent, not only that there have been
small numbers of dominance abuse cases in Korea, but also that this case
happened in medical device market. This case dealt with various issues like
market definition, market power, alleged abuse and its anticompetitive effect.

The court held that medical device markets are distinguished from medical
device repairing market. However, the court did not clarify that medical device
repairing market is a single branded market only for repairing the plaintiff’s
medical devices. Second, plaintiff’s dominance is based on the lock-in effect,
which means that hospitals could not switch devices like CT or MRI from
plaintiff to other competitors. This could be supplemented from the fact that
medical devices are expensive and the using period are significantly long.

However market definition based on single branded market theory could be
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applied in rare and exceptional cases. Therefore the general application of single
branded market theory might result in overestimate of market power.

This type of abuse pattern requires improper condition contrary to resonable
trade practice. KFTC asserted free charge for plaintiff’s copy right. However, it is
not clear whether the cases for free charge are general or not. Even if so, the
intention and motive of providers for free charge should be proved.

The main issue of anticompetitive effect was whether plaintiff raised rival’s
cost. Competitor’s cost was increased due to plaintiff’s copy right and its license
fee. However the charge for license could be within the scope of fair and legal
exercise of copy right. If competitors are excluded due to legal exercise of copy

right or efficiency, the exclusionary abuse could not be proved.

Keyword : Medical device market, Dominant undertaking’s abuse, Discrimination,
Raising rival’s cost effect, Foreclosure effect




