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The Harmony and Moderation of Between Defect Liability and Default Liability in the
Construction Contract
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Abstract : On 11 June 2021, the Supreme Court ruled that the judgment of the lower court was justified for the subject case,
that the plaintiff could assert the defendant's liability for default due to incomplete performance even though the warranty
period for defects which stipulated in the particular condition of the contract has expired. In Korean civil law, the concurrent
between the exclusion period for defect warranty and the extinctive prescription for default liability is conceded, since the
exclusion period and the extinctive prescription have their respective purposes in law, therefore these two should be judged by
harmonizing them based on that they are mutually related. If the subject judgment is generalized, there is no reason to exist for
the provisions of defect liability in the construction contract any longer. This study examines the subject judgments through
the general theory and precedent case studies on the defect liability and default liability, then derived any problems that may
arise if the subject judgment is generalized. In addition, based on a realistic model, it was suggested for a practical improvement
method that both the provisions of the warranty period shall be changed realistic and to stipulate the character of its nature as

written provisions in the contract.
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Table 1. Example of content summary for previous researches

Subject Researcher Type of research

Dong-hoon |Theoretical research for
the subject

Period for Exercise of Warranty and
Prescription Kim

Theoretical research
compare with
international law trend

Contention between Contractor’s Liability
for Default of Obligation and Liability for
Warranty against Defects.

Jae-mok
Lee

The Concurrent between Exclusion Period | Joon-ho | Case study of supreme
and Extinctive Prescription Kim court precedents

A Study on the Theory of Precedents about
the Starting Point of Reckoning in Extinctive
Prescription and Exclusion Period

Moon-ki | Theoretical research for
Choi the subject

Theoretical research
compare with
international law trend

Suspending the Event-Based Accrual of | Sung-gyun
Extinctive Prescription Hong

A Study on Liability for Warranty Against Sung-ki | Theoretical research for
Architecture Defects Seo the subject
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Table 2. Example of warranty period for power plant project

ltems Warranty period
Overall (without exception) 2 years
Turbine generator & its accessories 4 years
) Boiler & its accessories 3 years
Exception -
Steel structure & reinforced concrete 7 years
Reinforced concrete for UG cable line 10 years
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