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Abstract

To review the theoretical background of regulatory approaches to cross-border transfer of personal
data, this paper divides major digital trade participating countries into four types according to the
OECD - non-regulatory, post-intervention, pre-supervision, and national control. It then analyzes the
US, Japan, the EU, and China respectively that belong to each type. South Korea, which is currently
about to pass the amendment by the National Assembly, has identified that it is in the middle of
post-intervention and pre-supervision, and needs to evolve into pre-supervision norms like the EU
while it has to participate more actively in the process of establishing international digital trade rules.
Korea first needs to sign digital trade agreements and promote mutual certification projects more
actively from the standpoint of a medium-sized open country with growing digital companies and
digitally-open consumers. Second, the government should fully consider the interests of not only
companies but also various trade stakeholders including domestic consumers, when drafting and
implementing trade policies. To this end, ‘a single window approach’ is needed not only at the
Ministry of Trade, Industry, and Energy, but also at the level of the entire government which require
an integrated form of digital trade policy governance.
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Fig. 1. Approaches to Cross—border Data Flows

No regulation Ex post accountability

Source: Casalini and Gonzalez (2019) and OECD (2021)
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Fig. 2. Instrument for Facilitating Cross—border Data Transfers

- Non-binding arrangements
(e.g. OECD Privacy Guidelines,
ASEAN PDP)

- Binding arrangements
(e.g. CoE Convention 108+,

/ Plurilateral arrangements \

/ Trade agreements and partnerships \

- Non-binding data flow provisions
(eq, Korea-Peru FTA, Central America — Mexico FTA)

- Binding data flow provisions (e.g. CPTPP, USMCA)

- Open for future negotiations
(e.9. EU-Japan EPA,

- Pre-authorised safeguards
(e.0. public adequacy, standard contracts,
binding corporate rules)

\ 4

_ EU-Mexico Modernised Global Agreement) /
\ Instruments for cross-border data transfers
/ Unilateral mechanisms Standards and technology-driven initiatives \
- Open safeguards - Standards
(e.g. accountability principle, contracts, (e.g. ISO/EC 27701:2019 )
private adequacy)

- Privacy-enhancing technologies
(e.g. cryptography, sandboxes)
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Source: OECD (2021)
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Table 1. Literature Review
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Country Author Main Points
o Min, Han-Bit (2019) gu?é%(g%%Jggﬁéﬁisc?g?s of cross—border data flows in US regarding
YN It presents policy implications for Korea on regulations of cross—border
Ahn, Jung-Mihn (2020) ancter of personal data after analyzing other jurisdictions such as US.
_ It analyzes various legal issues related to the cross—border transfer of
Kang, Chul-Ha (2017) personal data in the cloud environment, comparing with that of Japan.
_ It analyzes the rules and regulations of cross—border transfer of
Japan Ham, In-Seon (2019) personal data, focusing on the EU" s Adequacy Decisions on Japan.
P Ahn, Jung=Mihn (2020) It presents policy implications on the rules of cross—border transfer of
’ 9 personal data in Korea after analyzing other jurisdictions such as Japan.
Son, Hyeung-Seob It conducts a comparative study of Personal Information Protection Act
(2020) of Japan and Korea.
L Hyuk . .
IneeSe%ﬁnl%m y(lémg)nd It analyzes EU's regulations on cross—border transfer of personal data.
" o It conducts a study of the cross—border transfer of personal information,
Choi, Kyung-Jin (2017) focusing on recent legislative trends of EU and other countries.
It analyzes various legal issues related to cross—border transfer of
Kang, Chul-Ha, (2017)  personal information in the cloud environment, comparing with
regulations in EU.
Lee, Je-Hee (2017) gnagglsyezsesofr Cr};#lTalt;gn:ngnEcross border transfer of personal data, based
_ It analyzes the Max Schrems case, the EU GDPR and suggests
Cha, Sang-Yook (2019) regulatory implications for Korea.
EU _ It analyzes the rules and regulations of cross—border transfer of
Ham, In-Seon (2019) personal data, focusing on the EU" s Adequacy Decisions on Japan.
Jung, Ae-Ryung (2019) !Lf[)?‘r’];%\{\i/(sml,e (?(I:urseizﬁglrg;n%rc}scg)sreg-ross border transfer of personal
; _ It conducts a compatibility study of EU GDPR on cross—border transfer
Lie, Han-Young (2019) of personal data with the GATg and provides policy lessons for Korea.
Min, Han—Bit (2019) gu?(t)%(g;sou%n vlgﬁlaclléssues of cross—border data flows in EU, regarding
Y It presents policy implications on the rules of cross—border transfer of
Afn, Jung-Mihn (2020) personal data in Korea after analyzing other jurisdictions such as EU.
Woo, Ki-Hoon and It conducts econometric as well as survey studies on digital trade
Sung=Shik Shin (2020) liberalization, focusing on EU GDPR.
Wu, Rihuan (2021) :; fgprilgtzigﬁ 8;/%:;!L;egal issues of cross—border transfer of personal
hi .
China Yoon, Hyun—Seok It conducts a comparative study on China's personal information
(2021) protection legislation with Korea.
Lee, Sang-Hyuk and It analyzes EU's regulations on cross—border transfer of personal data
In-Seok Kim (2016) and suggests policy implications for Korea.
It analyzes various legal issues related to the cross—border transfer of
Kang, Chul-Ha (2017) personal data in the cloud environment and suggests directions to
improve Korea's relevant legal system,
Kim, Hyun—Kyung It examines the rationalization of cross—border transfer of personal
Korea (2019) information to secure data sovereignty.

Min, Han-Bit (2019)
Ahn, Jung-Mihn (2020)
Lee, Jae—-Min (2020)

It suggested that harmonized personal data ?rotection principles which
are legally-binding may facilitate free flow of cross—border data

It presents regulatory recommendations for Korea.

It studies controversies over regulations of personal information,
focusing particularly on security exceptions.

Source: Autho's Analysis
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Fig. 3. The Flowchart of Applying EU GDPR
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Fig. 4. Different Trade Stakeholders in the Context of Cross—border Data Flows
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