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A Study on the Revitalization of Private Mediation System

- Lessons from the Italy’s recent Via-Mediation mechanism -
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=4, HYEdAzH oIt HYAAZH S Legislative Decree No.274/2000 A3 o] o=

22) Giovanni Matteucci, “Cenni storici sulla mediazione(Short history of mediation)”, 2014.10.5., p.8.

23) Giovanni Matteucci, “ANDATORY MEDIATION, THE ITALIAN EXPERIENCE”, Revista EletrOnica de Direito
Processual, Volume 16.(2015.11.), p.189.

24) Giovanni Matteucci, “Mediation and judiciary in Italy 20197, Asia Pacific Mediation Journal, 2019/2, p.62.
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25) Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute
resolution for consumer disputes.

26) Legislative Decree No0.206/2005(Consumer Code)i= ZAH| A}l o] &xle] HulE R Esl7] 93 oA 7|2
Al Aselw], 2n|zk il el g2l Aotk Consumer Codexs Z2:HIAF B o] 82} 3|, 7|8} 2w
A A dA7E WYl hFol 94 2 Consumer Code #141%0] whe #3 A9 AF3losr EE 78 %
AAu 2z A B 24 ARG F JE A9AS /D dekn s Ak



140 #hEHF B 31 % B 1%

A%o BPL 2 Ao| ohel, BARARIE WTRe] BRE WY 2377 Fo
A At 4315 AT ¢ AES st grke otk +
Pz

U 2Heze A BAARE Alolddl EARD] ek Aok o8 =4S st=
AP (Ex contractu) =2 WEF 2] ol <Jsi2n WY &F e FAld 747] el @
of sk MR 4ol Utk Ak e UP| iy o8 24e A=d 977t 3l

A% FA9 e WEe Pabgel el 4011 2R AAHA xﬂ
AREL Azl 7]7} Wl A

A 7ﬂ = A o
T Eie] x4l 1:}043}%] AU 2= %:} o7t Aofst= 73—?— TAES 2T,
A S AA A thE A e BEANEAEAE o8& & Uk &3 sESdAd
3k 9 7§91 Legislative Decree No.55/2006914+= 7F5A4e] A9 #dd &4
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2
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Joll #3+ HE(Reorganisation of the chambers of commerce)’Sl Legislative Decree
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olF ol¥f2l= 2008'd 59 219 frHlB|9k ©]AkE] 2008/52/EC A& 83, 5%
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27) A olElE] FAF A AFI uke o] SR, AR SolME AR 2EAAFNY
Al#s]an itk

28) Augusta IANNINI, “ITALIAN LEGISLATION ON MEDIATION”, European Parliament’s Committee on Legal
Affairs, April 2011, p.9.

29) Giuseppe De Palo and Leonardo D’Urso, “Achieving a Balanced Relationship between Mediation and Judicial
Proceedings, in European Parliament, The implementation of the mediation directive”, 2016.11.29.
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30) Official Journal L136/3 (May 21, 2008). & A% ECZSF 261%° FA4E FsAdddadd weh FH93
(European Parliament)®} EU©]A}3] (Council of European Union)°ll 4] 2008 5¢ 21 ‘?—l A e = ok

31) EUXAX 2 1%,

32) EUZAA A 12(D)%.
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33) Giovanni Matteucci, ‘Mediation and judiciary in Italy 2019°, Asia Pacific Mediation Journal, 2019/2, p.63.
34) Leonardo D’Urso, ‘Italy’s ‘Required Initial Mediation Session’: Bridging The Gap between Mandatory and
Voluntary Mediation’, Alternatives Vol.36, Issue 4 (April 2018), p.57.
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35) Article 6 of Legislative Decree No 28/2010 reads as follows: 1. A mediation procedure shall last no longer
than four months.
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36) Article 11 of Legislative Decree No 28/2010 states: 1. Where an amicable settlement has been reached, the
mediator shall draw up a record to which the text of the agreement shall be annexed. Where no agreement
is reached, the mediator may draw up a proposal for conciliation. In any event, the mediator shall draw up
a proposal for conciliation where the parties make a joint request for him to do so at any point during the
mediation process. Before drawing up the proposal, the mediator shall inform the parties of the possible
consequences referred to in Article 13.

37) Article 13 of Legislative Decree No 28/2010, concerning the costs of the procedure, provides: 1. Where the
order made in the judgment concluding the proceedings corresponds entirely to the content of the proposal,
the court shall disallow recovery of the costs incurred by the successful party who has rejected the proposal,
in respect of the period following the drawing up of the proposal, and order that party to reimburse the
costs incurred by the unsuccessful party in respect of that period and also to pay to the State treasury a
further sum equal to the single payment due. Articles 92 and 96 of the Code of Civil Procedure [Codice di
procedura civile] continue to apply. The provisions of this paragraph shall also apply to the remuneration
paid to the mediator and to the fees of any expert as referred to in Article 8(4).
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Up to € 1,000 € 65
From € 1,001 to € 5,000 € 130
From € 5,001 to € 10,000 € 240
From € 10,001 to € 25,000 € 360
From € 25,001 to € 50,000 € 600
From € 50,001 to € 250,000 € 1,000
From € 250,001 to € 500,000 € 2,000
From € 500,001 to € 2,500,000 € 3,800
From € 2,500,001 to € 5,000,000 € 5,200
Over € 5,000,000 € 9,200
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38) Article 16(4) of Ministerial Decree No.180/2010.
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ABSTRACT

A Study on the Revitalization of Private Mediation System

- Lessons from the Italy’s recent Via-Mediation mechanism -

Jae-Woo Lee
Hyun-Suk Oh

As our society and industry develop, disputes are becoming ever more complicated and
diversified to the point that it is alleged that dispute resolution by court proceedings has
certain limits and setbacks. Therefore, it is commonly suggested that mediation by a
qualified mediator should come as an alternative method, and there have been many
attempts to establish and provide mediation service in the courts and government
authorities.

To comply with a party’s autonomy, which is the essential basis of mediation, and to
promote the use of mediation, it is highly recommended that private mediation, rather than
court-driven or administrative mediation, shall take the initiative. In the meantime, despite
a number of academic research and attempts to increase the awareness and use of
mediation nationwide, we have not yet seen meaningful developments due to the
longstanding misunderstanding and discredit of mediation.

In contrast, Italy has begun to revitalize mediation by enacting ’Legislative Decree No.
28/2020° following the ’Directive 2008/52EC’ of the European Parliament and encouraging
the so-called via-mediation policy. It is acknowledged to have significantly contributed to
the development of private mediation in Italy and the increased use of mediation as a
dispute resolution method. It shall be particularly noted that Italy’s mediation proceedings
have certain traits, including preliminary mediation meetings, mandatory involvement of
legal counsel, and tax benefits for the settled cases by mediation.

Italy’s efforts would provide people with meaningful lessons and perspectives. As
society strives to promote private mediation to distribute and utilize the judicial resources’

inefficient ways, institutions need to develop practical measures to increase the number of
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civil and commercial disputes in the mediation proceedings. To that end, legislative efforts
to enact relevant laws necessary to provide incentives to disputing parties and establish
integrated education and certification programs to train qualified mediators need to start

soon.

Key Words : Private Mediation, Italian Mediation, Allocation of Judicial Resources, Certification
of Mediation Institutions, Mediation Education, Attorney Support Obligation



