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A Study on Legal Issues of Data Portability and the Direction of
Legislative Policy

Yi, Chang-Beom*

C Abstract-‘ The right to data portability needs to be introduced to strengthen the self-control of data subjects and
o - promote personal data use. However, the right to data portability constitutes a high risk of invasion of privacy
of data subjects and may infringe on the property rights of data controllers, so careful and thorough design is warranted. The
right to data portability can intensify the concentration and monopoly of personal data, result in problems of overseas transfer
of personal data held by public institutions, and enrich only the profits of giant platforms by burdening the data subject with
high transfer cost. By contrast, SMEs are more likely to endure a personal data deprivation. From the proposed amendment to
the Personal Data Protection Act are raised various legal issues such as. 1) Whether to include inferred/derived data, personal
data held by public institutions, activity data, sensitive data, and personal data of third parties within the scope of data
portability; ii) whether SMEs are included in the data porting organization; iif) whether to exclude SMEs or large platforms from
the scope of the data receiving organization; iv) Whether to allow the right to transmit to other data controllers, v) Whether to
allow the overseas transfer of personal data held by public institutions, vi) How to safely exercise the right to data portability,
vi)) the scope of responsibility and immunity of a data porting organization, etc. The purpose of this paper is to propose the
direction for legislative action based on various legal issues related to data portability.
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o7, 1980 OECD 7HUIFHKE S 7lo|=ete]
(OECD Guidelines on the Protection of Privacy

and Transborder Flows of Personal Data)2 “7J
Q%] YA oleh= A F R HHFA A A4l
A EA s &2, H, o]9A7] E A, A,
B TS 5L 9I%la, 199549 FH A%t
7H O] H B S A A(EU Data Protection Directive)
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(Fair Information Practice Principles: FIPPs)
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JEFA

& 2P AA15% A1 AR 2TAAS
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Aot Itk European Pariament and Buropean
Council, 2016). €% Q7AT} ARE Q1L HH
FA 9 dHYE Booty UAPE Ao A4S
AZsl7] 9ot A=A A4 274, A 879, 3
A 874 59 HYBARE % AA7F == Aol
CHGDPR Recital (63)).” do] AHE 8@ A&
AHZH| ] Q7o) we} YukA 02 o] E|L AA}A
F4l(a commonly used electronic form)2& A
SoF7]5t ot HWHGDPR A152A3)), FHE o5

HY Aoz HEY ‘AL 0] heSteE 7|A T
Lo] 7}53t ZH(a structured, commonly used
and machine-readable format)2.2 A|5-djoF 3t
THGDPR A202A413)). °l°ﬂ gato], FH o]z
2 7|€H 08 7hatt A BEFA AP 02
MAFEA A A 717 {}501 7Fedt o s 4
HE A =& 87 4 o= dgrt 2ekE
(GDPR A202A2%).

2. XH 0|SH0| oI XM =ZH

FHAT A29% NAFEES AYEHARTICLE
29 DATA PROTECTION WORKING PARTY:
WP29)'e A ol5d £ WA E: FNE
ofgfel Zro] 37k 2 .95kl QIthWP29, 2017).

AR, 19959 HAFEESA A aiA ZdH
AR JTARHE 8782 MAPEE A3 o
A EA A7 et FAo] oA A A
I HE o5 sloflAle FRSEI dREoE A
L5 7147 9E 5 AE FAoE AT 5 9
oug o] IT 4olA o2 IT S22 A o
5, BA|, o] 7ot FEFA Q] Agk(HHo|

2) FIPPso]l thah 24t A2, o1 (2017), wl=9] off) g HHE FAE 93t 9l
3) AR g7de A AERFA ADYRARAZEY AT A2 AAFEE
FATNABE A2l e AAE 542 2Ad Aoz JHFA 9

20|} ¥

ZHelolE] 28 A, 8-9%, BIUAATA Y.
o83 B4 0z HAH Zo] ohjeh AAHAHR]
OIS 324715 o] 71 2ol

4) "WP29"& 19954 EU Data Protection Directive A12920] 2Jstof EU 7H8=9] UG EEIAE7|E i 5O=2 H4E 7|F2A, fdATlA
EU#9] HAYS Hoto] F2 /MAFGEE | gt 8|4 (opinion), Bil(recommendation), A3 (guideline) 529 7152 9ot At A
GDPR ©}2oll A<= EDPB(European Data Protection Board)7} 71 7]%5-& 5835l ict.
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SHHCho, S. et al., 2019).
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5) YIEYT a3} i3t AAet A2 European Parliamentary Research Service (2021), Online platforms: Economic and societal effects 2.
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(WP29, 2017).

3. Y 0SEY £ meY

ool 4 A3} et 2] GDPROIA] 3 0|54
Ayl et BuFAe) BARS Aoteta o
B2 B 98 BH02 =Gt FREA
SNS, 1 5 AXE A4 54 JuE
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< BHAQ AR Ao YAl ol A
AE HoR ol qFstefoF ItHEA: Cho, Y. &
Choi, J., 2020, ¥} Kim, S. & Lee, Y., 2019). =+
Yol A= 20208 2¢¥ 4 ALHEY U5 HHO
Z QXA E I gt Ad 3 7Eo] =UHAL
(2021. 2. 4. N8), 2020¢ 10¥ 20¥ol= W19
g7 P o s “PHFE O gt F5 olFHol
TUE 202021, 10. 21. A¥), 20214 6¥ 8Y
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Tdo] TYETH2021. 12. 9. AlH).
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= NI E 45 9 &8, P4 7h4s) HolnA
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o|5do] A4 A9 SEF A7} gl @ Y
A By 4 B o5do R4S Welshe AL
ygow sHe AEEe AHS ghe & o ARy
of 34580 YoIHE HEE AT & YL Aol
o AR BEH A R0k AR SR )

Qo] Aelo] Bt W B 292 AFSAL )
e A4S0 of Mol BHo] HYHEE stojof
SRASE AP, FFVE7IR S 4% ¥
o A% E AL Bote] AR HefS Sual
L 3o} AES £ - WAsHE 9o 259
23jo] AR Ae29 B7HE 2 Fstolof b o
A9 BEUsE g o ARy FAedS
B4 AEste] 15 AuslEe] HolA 1 A4
2 9J3to] WA AFS AT 4 UcHABE2).

II. 85 0|53 &3 BH 0l

1. 85 01532 271X R

AE o|5dY P2 Hefritt 2o A H o]Fd
o] Zef7t HI Qe AT GDPR A20%E HHE
oz A A4l I3t AP EE AT At A
3RNAZ Al Bt AR EY] HE-S 84T ¢

U= FeEE Rt Qlot. §h, w|=ke] e xyo}
48]} Zelo] A H(California Consumer Privacy
Act of 2018: CCPA) /iU E AHE @733} A4
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o 5k 542 A A4 ol g,

1) ARFARY o4 27T

o a7gold ARFATL AAFRA A o]
A AEL Qe A4le] Bt AR Qs
Agiol Baeh ol 8% 4 9l WelE ek 4
BEAE old 27U WAl AW AR
£ T ARBALAAA o FIAL AZIHA %
4419 Al Hleol st xeto]y] Fekoco] 44
8 % 4 9L, B VYA A o) AFY
2% 9.

AVHEALN A Lok Filol4 52 B
RAle] B3 A BE HeREWE AR o)
Aol shgsha, ARFAT 449 AAS AH
Azgso] At ARG okl A3ATE B

= old 8719 Helo] =g

old Q7HZ AP E gt FEFA Y ALd
(Right to access)= H3tct, o|d 9749 st 7t
A EZ AEFAZE ARJAGEE YHHH 0 R o]gs
I AT S Qe ZROE AF5jof gtk Holtt.
Z NAAHE “TLZoIE] T (Structured), YEtHo 2
A7t 812 4 J=(Machine-readable)

AgEolo} g, whebA ol AR a7
7:5_1_

Weto] AR W YAES A, R4
QUE A= BE ol§dte] o] B YuE

o OIS S| wE 012t ol B

S 5 ITH(WP29, 2016).

43 dg GDPRE AHE @ FHUA|15% A3
G o]d 8FAES PAH R FEA AL 3l
£ HHA(H|20%), = CCPAE AHEL @ 793} o]d
[7-o] Hgo] LEE 0] JAE= FrHE1798.110).
St AJ7}EZ S-PDPAE 7HAAE AR @72
A5t Qo AAlof gt Q1P E ojd 8+
HEE At A gohA21R). AR 87
el E= A E] Fefet w 9ol Agte] ¢l
HH, o] " 97-dL o] HE AP EIL AR
02 AEE JEE AgE L JEFA 7 AL
= Ao FA= FEA 13
o] o gej Aot & 4= Sirt.

XL (e o rlo

0

[e]

rlr r%
i o4
S

b

T

2) A3ARY ‘A AR
AS AAELZ FEFATE ojd o= EA] ¢

T shte] AR E A oA ThE AR A A

2 Ao T AR ARE AT 5 Yk A
eloje}. olo] we} Vl&A o Fset A

Ae MAFEAZAANA MAFEE FE 7

o Zdo] Qlth. HJEFA7E JE olsAlA 24
AHolEE AA- 872 4 e WA (push 29), 4
2 pPAE S9M olse 75k A (pull 2D),
ABAHAESIAL 5)2] SHE B34 o] FolAl= 4
(F7H 34 5ol A

~—

AQGRARE Fug F@H Aol Hst
£5 459840 HYTL ZRE A2 Ao| A

HAE, o8 A3l Ve o FHE ¢ e A Al
28-S sy gAsoF & AF= Q= 2ol
A GDPRE 4olct. o, /I HA 2 At
oz AFo| FHe AHME & Hot. mehA
MAGEA A e HAFEAZATL A2 g
CRE AJMFEE STt o] & = AL 7HUA
HA2| 9 G20 FE 7]&0]oF Arh(Recital 68).
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HHH, "= CCPA= FE 0] 5H(§1798.100.)= +F
AotHA L JRFA 24l gt o] d @At +F
Aotil A3AZY AE AAHEL FFstL AR &
th. CCPAS TEH AH|AH= AFYALNAl =33 )
AIFEY ¥t =70 A 3T AL 8+
g A S 7HAH§1798.100(a)). AFFARE AH|A}F
o] 8771 At EeE 7H Ao gt AYL &
gt & G AH|AA AJAFEE AT oF et
(81798.100(c)). &7 7ol ﬂih BEAZ A2
of 5}a1 AH|AR] Aeo] whet Yrke-wolut HAHH
HPA 0 & Adsfof shet] AAFA A0 2 A5 o

ol Fd 7Fsafof shar AHRR7} efrR] gk Af
AFEE T2 ARdANA AST & s 7[ed o
Z 9J7] 41 BA]o]ofof ghrk§1798.100(d)).

vt AJ7FEE S-PDPAE U= CCPASH 2] A
BEA A4 02 9] o] H @ 1d 1gokA] g o
MAPEA A2 A AAA F5kaL ATHA
26HZ).

2. YK 0|ZXte| HL- Xk X[t
1) “old 87479 Ao B = K o]FA

old g wet FEFA A HJAFEE o]
AsfoF & o7} WA sh= A EAHRHF R 01%
Zhe] Bl Aghe F= Ao E2A ool fisfA
+ 2 =5hol] k. A E o gt /AP EA 2
A9 214 (Ownership)& FAIBHAY FaAAA:

o B, o5 5L NS YPIAE A5
AR FAL T Aol FRFAY S B2t
L Aol AL FolAL o Hrky 424 R

o,
I

(o]
o

Q70| MAFEA R A A7HA - YA A
FE AL Aol ojd gAY 4

BRI A N2 957t 27tEe AL of
MANAAES Z3tste] HE AAJAYH AR
ol FRFA7L AAFRY AHES 95 o

o]
5 Ae
f
U

7]

o ol

N,
ol

N
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of & 255 FHEIIL 7] Wzl ARE 874
of whet Algsfor & 7P| Hejoll= Agte] 9
I, BEAZZA | A A= AAYEET o
Yeh Eoz 2t 7] AR AR 870 A
o] det.

ofof #[g} o] gHe] qiiol He MAFEE
AEAGA | AsiA A s HAYEE HYE
o o, AEFAZE ARG AR AT

NAFEE E-o]Hsl7]| 1 A&-go| 7hHsotesE
“FZ39}E 1 (Structured), YA O & o] &EH, 7]

7} Q& & =(Machine-readable) 4" 0.2 A&
afof gtttz 957 74 Holrt,

ojAH o]d RFHL thE FEAYA A M
o] &o] 7H53t P40z AJAYEE AlFsfof gt
OE7t whE2Ag, 1 diido] Hi= AR E} HFH
5 BEAYZA ] ofA] A== AAPEZ g
A= o] AoBE YAAYAIL ShA] oF E5:7F o
HE JTo|AY AR Al gRETD § =2 £33
OJRE Foldt Aojgtale & 4 §irh

oEbA QAP EA ALY FHE(HEA, UG EY
A 5, HAYEY A2 59 5)5 1ot oA
749 o] == MAYEA A Heof Agt
< 5= A2 viAsHA] ot GDPRI CCPAR ©]
A QA tiiol H= MAYEA A vt &
Aol B3 A T QA %t} ol CCPAE

A7E WjEHo] 25005t Ee olsto] At izt 55t
Ol ot AR EE A2t Ao dishA= H 28 &
A7 HA .

2) ‘A AA A" tido] He FR 0151}
{% l*lﬂ“J of w2t ALFEE AEor T o7
S FHEohe MAYEA A H*HOH A F= A
o] %—8— A °%T°ﬂ A% 2t =to] Qlck HHF
A AVBE A7 8A B FZ3= dBIAE A
AHEE olfsfoF T UG EA=A] o] At
L 5L AL JFH o7 vFHAAHA] A ABzEH



Zoltt.

GDPRI} CCPAE, o]d 83H9] 7489} npa7iA]
2, A5 AAAEY tiiol He A EA A ¥
Aol X Edet AtS T A &t ok
GDPR, CCPA, S-PDPAE 2% 337|3S A H o]F
HY 9F oA Aldstar ot T AF AAl

A9 ol He AAFEA AL H ol At +
A efod YIEYT a7t A4 25k HAE 84
oA MAZIY, 2451, F271% 50l AEA B2
MAFEI AR O] &2 qi7]dely 22E &

AFO2 o] dH A A AAZ olfA T = A

kA AE AAEY fidol He AP EA A
(JE ol )= HTE ol MAYEA=A= A
AT "oUt A FaAGA 52 HE oA W
FolA Adtozsn SAsts JRFA ] EH-&°]
qHn FoARIAY 17 o), IAYHE & 52
= Q3 AR Y ofsjel| whE o] AR AB|AS-
A A7 E F & 7] el
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