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Abstract

The dispute settlement mechanism of the World Trade Organization (WTO) is in great peril. The
Appellate Body has ceased to function last December as the United States has blocked the
appointment of new Appellate Body members since 2017. The focus of this study is on the
examination of US’s discontent on the Appellate Body and various efforts to reform the Appellate
Body. In a recent report, the US Trade Representative raises its concerns on the Appellate Body
including 90 days mandatory deadline, transitional rules for outgoing Appellate Body members, scope
of appeal, advisory opinions, precedent, recommendation, and overreach without offering any viable
solutions. Some of WTO members and experts proposed several Appellate Body reform measures
but agreement between WTO members is unlikely in a foreseeable future. Alternative dispute
settlement mechanisms should be seriously considered such as interim appeal arbitration
arrangements, separate dispute settlement mechanisms for trade remedies, unilateral retaliatory
measures without WTO authorization. Rules-based multilateral dispute settlement system is
imperative to small open economies like Korea. The Korean government should actively participate
in Appellate Body reform discussions with other WTO members to keep the WTO dispute settlement
system from collapsing.
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Table 1. Summary of Issues over WTO Appellate Body’ s Malfunctioning

Issue U.S. Argument Reform Agenda
Repeatedly disregarding the mandatory . . .
9 days 90-day deadline for issuing a report, AB is obligated to issue a

Transition rules for

which is in violation of DSU Article 17.5

Allowing former members to decide

outgoing AB cases after their terms have ended,
members which is in violation of DSU Article 17.2
Reviewing panel’ s factual findings
Domestic law relating to the meaning of WTO

Advisory opinion

Precedent

Recommendation of

Members’ domestic law, which is in
violation of DSU Article 17.6

Rendering advisory opinions on issues
not necessary to resolve a dispute,
which is inviolation of DSU Article 3.7

Treating a prior AB interpretation as
binding precedent

Failing to make the recommendation
required in instances, which is in

compliance violation of DSU Article 19.1
Overstepping the authority by opining on
Overreach matters within the authority of other

WTO bodies

report no later than 90 days.

DSB is obligated to fill the
vacancies of AB membership
as they arise.

The ‘meaning of domestic
law’ is not subject to
appeal.

Issues that have not been
raised by either party may
not be ruled by AB.

Precedent is not created
through WTO dispute
settlement proceding but
consistency and predictability
is of significant value.

Recommendations of AB
cannot add or diminish the
rights and obligations
provided in the covered
agreements.

Regular dialogue between
DSB and AB should be
established.

Source: Compiled by author based on USTR (2020), WTO (2018a), WTO (2018b), and WTO (2019d).
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