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Review of ‘Nonperformance of Obligation’ and ‘Culpa in Contrahendo’
by Fail to Transport
- A Focus on Over-booking from Air Opreator -

Sung-Mi Kim*

Worldwide, so-called ‘over-booking’of Air Carriers is established in practice.
Although not invalid, despite their current contracts, passengers can be refused
boarding, which can hinder travel planning.

The Korean Supreme Court ruled that an airline carrier who refused to board a
passenger due to over-booking was liable for compensation under the
“Nonperformance of obligation”. But what the court should be thinking about is
when the benefit(transport) have been disabled.

Thereforeit may be considered that the impossibility of benefit (Transport) due
to the rejection of boarding caused by ‘Over-booking’ may be not the ‘subsequent
impossibility’, but not the ‘initialimpossibility ’. The legal relationship due to
initial impossibility is nullity (imposibilium nulla est obligation).

When benefits are initial impossibile, our civil code recognizes liability for
damages in accordance with the law of “Culpa in Contrahendo”, not
“nonperformance of obligation”.

On this reason, the conclusion that the consumer will be compensated for the loss
of boarding due to overbooking by the Air Carrier is the same, but there is a
need to review the legal basis for the responsibility from the other side.
However, it doesn’t matter whether it is non-performance or Culpa in
Contrahendo. Rather, the recognition of this compensation is likely to cause

confusion due to unstable contractual relationships between both parties.

* Part-time Lecture, Korea Aviation University.
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Even for practices permitted by Air Carriers, modifications to current customary
overbooking that consumers must accept unconditionally are necessary.

At the same time, if Air Carriers continue to be held liable for non-performance
of obligations due to overselling tickets, it can be fatal to the airline business
environment that requires overbooking for stable profit margins.

Therefore, it would be an appropriate measure for both Air Carriers and
passengers if the Air Carrier were to be given a clearer obligation to explain (to
the consumer) and, at the same time, if the explanation obligation is fulfilled, the

Air Carrier would no longer be forced to take responsibility for overbooking.

Key Words : Over-booking, Trans-performance, Nonperformance of Obligation,

Impossibility, Culpa in Contrahendo





