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1) Convention for the Unification of Certain Rules Relating to International Transportation
by Air, 1929.

2) Convention for the Unification of Certain Rules for International Carriage by Air,
1999.

3) vhEsph el iz ol el Abg
B zpol= ik

4) ool EwolA qrAsta e & AY 232 O AP == AlAY] Bl s
Ea7b wAste ok sta, @ FE7] Wl e SACERH S A F odAstelok s,
@ AHE = AddllE ob7Ie Ak : ?
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S ofof gtk

5) Nutt, Kathryn M., “Air France v. Saks: An accidental Interpretation of the Warsaw
Convention”, American University International Law Review, Vol. 1 No. 1, 1986, at
195213, EE#E Fofo] Ao FEAor FaEdAY A=s E?Jo}"jour
FU2 AAA AT L= APl skl v AdS ek slo] OM L,
25U wig Hho] AAFHY] AMAME AR AT APG-AAAGE T DA ok
Figs

6) Air France v. Saks, 470 U.S.392, (1985).

7) Tory A. Weigand, “Accident ; Exclusivity, and Passenger Disturbances Under the
Warsaw Convention”, American University Law Review, Vol. 16 No. 4, 2001, at 893.
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8) GN v. ZU (CJEU in Case C-532/18), at para. 35. (The ordinary meaning given to the
concept of ‘accident’ is that of an unforeseen, harmful and involuntary event).

9) GN v. ZU (CJEU in Case C-532/18), at para. 43. (Article 17(1) of the Montreal
Convention must be interpreted as meaning that the concept of ‘accident’ within the
meaning of that provision covers all situations occurring on board an aircraft in which
an object used when serving passengers has caused bodily injury to a passenger,
without it being necessary to examine whether those situations stem from a hazard
typically associated with aviation).

10) vFEARE AA dol A= A7zt ddste] gifEe] Hedo] “Abd”(occurrence or

event) 7} “AFa”(accident)®] AFoll sk =ojoll FFagic) ulEApE FoF A17x
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olo] sl AN E HEE S FoF Al7x= dvhH o «ghgi A
11) ZU : A= dilet @ ~Egolo] AH]§ &FFAFR] Niki Luftfahrt GmbHS] 3H4t &

A
12) GN v. ZU, CIJEU in case C-532/18, (2019), at paras. 13-17.
13) L =EZ] o} X HH <9 (Landesgericht Korneuburg), 2015. 12. 15., ¥4
14) Ibid, at paras.18-19.
15) 2 ~Eg]o} 1l 31559 Y(Oberlandesgericht Wien), 2016. 8. 30., T2,
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16) Ibid, at para. 20.

17) Q. 2~Eg]o} thHY( Oberster Gerichtshof), 2018. 6. 26., H2.

18) 4 Aol 789 7 A=) ¥ Ee= Adarh 2ok di4 E= EU W
%o Ry EEHd Aow ddshd f1 APAERel duads Jﬁ“ﬂ
T odem, ol#g A ECI wdo]l Hud wrhA AFEA= ZAEH
C-258/17-Finnair Preliminary ruling korkein oikeus-Finland, (2018).

19) GN v. ZU, CJEU in case C-532/18, (2019). at paras.21-27.
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20) Ibid, at paras. 34-36.

21) ‘TRAVAUX preparatoires’= §732] &2 7|E0|t}, ‘travaux’= 5 29 H(VCLT)
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22) Inter Alia, the opinion submitted by the International Union of Aviation Insurers,
DCW Doc No. 28, 1999.

23) 2EFE FoF AoxF Y dA) Ao Ehds A ek A e 12N E
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24) Ibid, at paras. 16-17.
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26) Ibid, at paras. 39-40.

27) Ibid, at paras. 41-42.

28) Ibid, at para. 43.

>9



10 MZEFEBER - EZ2EH F35% F23)

A Abdel e FE AHE FEDS FoF A7 AT “Alarre] ojujd
.'.6]—.)_374_ ?jjﬂ_% ‘?41;'3’0] lLZﬂ-E]l‘—_‘:_X]o]]:], ?‘sﬂﬂol:o“/\i “/\]':ﬂ_”fl] ;((_3]9/]{‘___ }—%Oﬂ 3z
3 27} Yot
3 A7 $193](CITEJIA3D) ] B
A whe, e O Q1 el 3 Agel wanged, 3
A EE Y
} 3

#ujol 94 gome WH BAE 3

[-‘0

A% g 493

AEBEEEEEE
e ol A A2t

R [} =
A, 2% eF} FE71e) /154 A% FB 2L YY) e 1 247 B
9

=2 oﬂ, FIO

D z Ao “Aparel] vhE i=e)
7h giglomn, g Ane 9370 Y% AFHA Yelrh Tejuh oz e
AellE Bobel] 81 A fAel o o2 S HE T Tk Faw AL v
2P} YR ANE @A FFI A

5
Hhs Aol o2 dalg Fa WulaA Uepda glehe dolrse

29) 19‘r HEd W8S FEdhs ool s oA s dth

30) C.LT.E.J.A.(Comite International Technique d’Experts Juridiques Aeriens) 192913 =i
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31) John J. Ide, “The History and Accomplishments of the International Technical
Committee of Aerial Legal Experts(C.LT.EJ.A.)”, Journal of Air Law and
Commerce, Vol. 3 No. 1, (1932).

32) Tory A. Weigand, Accident ; Exclusivity, and Passenger Disturbances Under the
Warsaw Convention, American University Law Review, Vol. 16 No. 4, (2001), at
898-899.

33) ICAO, International Conference on Air Law, DCW Doc 9775-DC/2, Vol. I, Minutes,
(1999).

34) KLM Royal Dutch Airlines v. Morris, EWCA Civ 790, (2001), o] oA a4
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35) Price v. British Airways, No. 91 Civ. 4947 (JFK), 1992 WL 170679, (S.D.N.Y.
1992).

36) Chummney v. Nixon, C-76-470, W.D. Tenn, (1982).

37) Chaudhariv. British Airways Plc, CA 16 Apr, (1997).

38) Barclay v. British Airways Plc, EWCA Civ. 1419, (2008).

39) Gotz v. Delta Airlines, Inc., 12 F, Supp. 2d 199, 204, (D. Mass, 1998).

40) Tsevas v. Delta Airlines, Inc., No. 97 C 0320, (1997).

41) Wallace v. Korean Air, 214 F.3d 293(2d Cir. 2000).
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42) Wipranik v. Air Canada., No. CV 06-3763, 2007 WL 2441066, (CD Cal. 2007).
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46) Tory A Weigand, “Accident ; Exclusivity, and Passenger Disturbances Under the
Warsaw Convention”, American University International Law Review, Vol. 16 No. 4,
(2001), at 939.
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2.1. Wipranik v. Air Canada, No. CV 06-3763 AHM(AJWX), (CD Cal, 2007)

2.1.1. AFA A
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2.2. Diaz Lugo v. American Airlines, Inc., 686 F. Supp. 373(D.P.R. 1988)
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H

H(textual approach), (2) QAF=o] A& &olo] Wk ofu| o] 9o oA}
(intention) -8 93-S = "¥(intentional approach), (3) Z¢fo] F7-3}
718 EA ) Ao nFo] ool HAS g&AoE At o JHS F
EA 24 A " (teleological approach)©]Th.

olelgt ofg] 744 8|4 YF F el =Euk FgEE sk 3] o -
™, o] Al 7} Wi Eo] A= iERARl A% o

feore

1.2, Z=efHof st "Ll §2KVienna Convention on the Law of Treaties)

Ed
b |
29l o

£
7HH o= Zofd gk

J

=

3) = AT A 7} : :
& Bdw @l wej@r)

) FAko RO g

o

2z
o] 9om7}t EEWsta &
(preparatory work)©|t A4

3l QlThs4

51) Greig D., “The Time of Conclusion and the Time of Application of Treaties as
Points of Reference in the Interpretative Process”, in M. Craven et al. (ed.),Time,
History and International Law (Leiden: Martinus Nijhoff Publishers, 2007), at 165.

52) =7 HEARAE, ZoFyel] 3k wldlv} P eK(Vienna Convention on the Law of
Treaties), <www.law.go.kr>, (2020.04.12., HZ& 7).

53) Z=ofell wgh nldlyt Y oF AB1E.

54) Z=ofwoll #gh nlllut Y oF A2z
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2 Eotel 7| FX|9} zotylo xig

2.1. gere| 7| =F A

wEZE ok A (Preamble)S ol @eke] 7]&E oS Wl glenw
Yordol & 2FAe] AYS Fofstr] AslM = ol Ae A0S Favt vk
G 2EZE Fok2 cvtEApmE FoF 2 Ad £A S ddistelal S92
e sk gAskl o, vgaol F kA 7] 9Fs dela ok A
“aHAb ole) BT o] FaAr, 24 <A dHd AT HI Ao 2
/g7t Y A 2E Yoke FEl IAdE FS rEshe AN A
z3t 3 AEstE AFsr] 93 w71 g dee] e ol dd e 2
At s gAgnreta v)Eskar Qv o] whEAmE goke] R
A El o] o] dF g {fAe] o] AHA BE 4
2o E8f uigdel dFem fofo] Aol W As ofn|gitsd)

22. ZefHe| Mg

gefe] 4ol glof “zofHol 7&1} Hl Qv e it el =7kl a5
TS AEIThse ol g g1 Sl glol, ok ANT7x A1Fe] “Aparr

= Wb A} Sen olol e wols] A4S Webel 1 9 i)
5405 ok F44 ool whek QaeA Aislolof ek el bare)
Aol WORRe] BAA v solshy] o ofo] uhet BEH St

55) wx, <3 e A Sy A ARt A, TR, S HAAT
€, (2009), 181-182.

56) Vienna Convention on the Law of Treaties, done at Vienna, 23 May 1969,
1155UNTS 331; 8 International Legal Materials 679; &2, «3tn] z}f-5-Ag 49
n= A &9 8 old) dAl HEr, T ME,, S Als2s, 2008, HE WS
o] o} ey} Fokoll 7tYstA GFAR, F FokS GubFo=m QIAFHE FA
#FHY 50] k= Aol RAUFY Adolth

57) B. Carnhan, “Treaty Review Conferences”, American Journal of International Law,
1987, at 226. Z°F] FH| LA (travaux preparatoires)$t S REFA L40E AB1XE

a4 o] Ak A el= 23HA Far vk ey s o] BgolA onrt BE
AV W] EReh e, Azes 31xe] HEoRRYH UoE ouE g9l



HALol A= BELE e &2 71520 ‘TRAVAUX preparatoires’©] ]
Sl M g of BAAEo] oHIE e §of thal “Atarrehs BolE Yo
A HEF £F5S ey Ptk YR o =g RIS 2y (E]le]
o170 A% AU Qg Agolh Falel Bl AL AX ek AL
A= 3 Z2ELS JoF AlTx AN viA = 284S AHAs7 = skl oA
& A20%9 WA x| I FFomn Wdo] AdE =R gof Firh=
o17do] vbedsl Aolut gk, 29A A ALmol] ek =gho] sl ot &
e g goe] 7|2 A9 BHjo] AAHoloF 3e 2] Tl HYLEW o
A9 wED e gore Al B0 A Fokel ARl JERd 2w o]o) mE
2R AR, ARG A FS Foto]l &Rl oo T o] wHS
9% wE JleAE A HAT 4 A

3. wEAE #&(Regulation)s9e] HE

TAFTEHI(IATA) = 19957 TATA 719 F FHJATA Inter-carrier
Agreement)= A Aste] 20A it FQ) ALE A=, oA 107
SDR7MA| = AA A& = 3 4 Ads vt
o= v FHAIS
4

=S s AR FHATHEU)S 19974
IATA®] 7] TES

o Ao Pk 9193 73

a7 95t wEA el 9ET 4 Yok FAsn k.

58) ICAO, International Conference on Air Law, DCW Doc 9775-DC/2, Vol. 1, Minutes,
(1999).

59) EU B2 549 =7ke] HEY &2, 792 Y3](EBuropean Commission)t 3 2zt
£ ©]A}3|(Council of the European Union)7} S 23, 3 ZtE o]Al3] #
151 2] 5] (European Parliament)”} A4 $+c}. 1 2 (Regulation) 714 Zt=ol] H&5+=
e weh, 7 A7 EU el Zbsr ARy RIZEe] SEs qfAlshs ol
ot Al HEARAE, “FHATEU) Hel AAt A2 WH”, <world.moleg.go.kr>,
(2020.05.13., & HM).

60) A7, Al e N dREeEE W), FEsEAR(F), 2011,
369-370™H.

61) Regulation (EC) No 2027/97 of the Council of 9 October 1997(Official Journal L
285, 17/10/1997, at 1).
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Z1Zste] B FAgela dus AE oFE BEEES sk5len, Euf
T EFAdeol eFHdd F 4HE NIATES 3Tk

ZEZE ok AE o] EU= 93] 15 <l (EC) No 2027/97¢] 7H4-&
Fote] 2EE Fofat dAAT= e sl

, °|Zo] EUSI3] e} 9193
2121 (EC) No 889/200263)0]t}. o]el whe} F-dddhe =ul @ =4 &5l
3l FYE S s silon, BEZSE ok ASl 7ol SEAnh
53], &t “ATxe = oMo o g Xt «dd WHEC] o]
HSE A7) AR A o gleb ekl 7788kl Qlom, “Al102697=
“ol o] Aprgolit sl A Al FAlSE A Al e qbdsta Al g
& Alz=glo] weto A A gstryretal qrAgstal Stk

ol gt Azt ‘A BE FAA S 8L ] APE AR AR
g A Sofstkes doll Fds 2

4. ~4

fryadgte AAE T (EC) No 88920022 E3to] E@S @k}t EU |
7o) AxE BAEY) g 2L BU Yo AH A JEFS v x|

% f =

T APAARA = EU 3l=re] @3 mek e s Yokl ongl Aol
ek AAE= WE 5 Ak ool 7 AP T tiEe] Feof Akl
A 188t Q= ml=r AR 9] “Air France v. Saks’®] #HAE %= Q1-8-314]

62) Elmar M. Giemulla and Ludwig Weber, MInternational and EU Aviation Law,,
(2011), at 231.

63) Regulation (EC) No 889/2002 of the European Parliament and of the Council of 13
May 2002(Official Jounal L 140, 30/5/2002, at 2).

64) Regulation (EC) No 889/2002, Art (7) This Regulation and the Montreal Convention
reinforce the protection of passengers and their dependants and cannot be interpreted
so as to weaken their protection in relation to the present legislation on the date of
adoption of this Regulation.

65) (EC) Regulation No. 889/2002, Art (10) A system of unlimited liability in case of
death or injury to passengers is appropriate in the context of a safe and modern air
transport system.

66) Ibid, at paras. 29-30.

67) Finnair, C-258/16.



22 MZEFEBER - EZ2EH F35% F23)

A A ] “Abare] a4 of

A#EUJWﬂH

Al Aol BEH R, tirkre] vtel A fARE sl A WA Al Eska 914
ARl = ekl siAel Zpelrh BAEhs AL s Al Al Rt AlgE 5
ofskaL Atk Aolthe) 53], vpazore] A4 theket olsaAle] e %t
F71 flaf A oR Reg $of5 AHgshs A7t B2 olHF A4 A
ol sj4fol Al & 7hsAdel vl ETh0 EZE gofe] “Abard] ok &
A& 3 ZA o] 3] By 9l AL R Bt 2HER ZEY
& gore] “AbrE sldshe M olHd A& aefste] ks atsler & 2

68) ol¥lgt A3l Jack Harding, TATLA Newsletter-January 2020, <Ichancerylane.com/
tatla-newsletter-january-2020>, (2020.05.03. & 7 44).

69) Mark E. Villiger, "Commentary on the 1969 Vienna Convention on the Law of
Treaties,(2008), at 440-441. & ABIFZ(E A32F)= Aol 2t ook o]y @
A58 AT Jo) Y 84S o= Ao HgRE 1ET AR = o F3)E)

JA domz, ol A slAte] Aol wE AP R sdd Apgoletal =

A Aotk

70) A1El, BHA A Al BAE FEe] o=- 2 A 8 FAE ok AR,
TS AR AT, A2 A1Z, 2015, 1219,

71) ICAO, International Conference on Air Law, DCW Doc 9775-DC/2, Vol. I, Minutes,
(1999).
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V. v dAut oY Saks’ HZAFe] vlw AE

1. 0l= gk tHH R ‘Saks’ EHZOIM “At2"e| gt 7|&E

EELE FoF A7 A1ge] HAZAS 275 A= <o) o] |
A}3l(the accident which caused the damage)”2] 73-9- “A}3r”(accident)ol] gt
ol & A% v7t glo] A +F F2 o] “AlarrE Ho|(FFH)E sliAlskE L
shal, FafApQl Yal Fol A= F(iFHE A stE L sk AR o] F+9
A 71 AL hek72)

“Aparehes gole oA A eE Al =olE AL 1985 mle i e
FQ AFAQl Air France v. Saks 22 A17x A|1&e] “Alar e disle] ol
AL WEAHS FAsttt. B&, ‘Saks’ #A ool WY A= “Atarrgh=

L5 AHoslr] 918 =gk FASE Ao A%tk Warshaw v. Trans World
Airlines?) AF1€] 7-¢- aLo] el AA 7 A o' AEaks WS v
A e R0 R g7] gael gk o]dolu e AES ST floBn®E “AL
a7) ofy gkl st} B3 DeMarines v. KLM Royal Dutch Airlines74)A}71 <]
A= “Abarrs A7) 2] Al BA s B4 e o g vd F b o]al i
Mk o ETE WA S - Abaretal & ¢ glow, AlalE sk fig &
7] el A o] A2 HZg o] At o iFx] gk dolojof ghrtal B AIEHS T

Air France v. Saks?5) AbAC A @112l Sakss= BFEARE} ok A17x9} EE

N
O

ol

72) HFE, FTEE B N B SAt 2 9w e A% v 3
Aol ANIAP,THFR AFEAIA] HLA,, 5}%6ol—°rzr‘?§s—}§] 2007, 64,

73) Warshaw v. Trans World Airlines, Inc.,442 F. Supp. 400 (EDPa. 1977), ©] AFolA]
A= v r)7y Atk wek 9% Flo =ilo] LA T Hulde] =33
< w A7F &Hs] SR FUTE olF 9F Fo] HY FAHAR Qg A &
AT et 19 oflle Y Ao AR EFjuidel digh AE AV
Atk

74) DeMarines v. KLM Royal Dutch Airlines, 433 F. Supp. 1047(ED Pa. 1977), ©] A}
A Y= F37] Ul A FAR Qe Abark BAsI o 1] Wy Al &
2 Yol Fst o, oA 1Ak Aol Awt dAst . g A4
B AF ARE AT ¢ foka FASHATH

75) Valerie Sakst™ 1980\ 1149 16¥ de]o A 2 sz sl Air France IF
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frolel magsolz Abxe] WA ojvle] thste] wolat A

=
olg i oEaln gen Ao BARTE AL B
1

ofcl 1T AW TPY AL <ol RERE ] o7]A e Ei uPAH
Ao Qs | aAgse

& OMIEQS FYF S glojof shvl, ALng <1gk et obl

Al Be $ahg 5 glrka stirk ol WAL ‘Saks's] F7E GAE B

"ol Fooilt. fate G717k A5 918 shdshs of 109 w1 A% Al
offhel best e nes A ] e FUI7h el HAF5H o5
= ASHIAN, Ae ojmd AR Itk 59 F flae oake] A we
F A% 79 HE S A HANG dae A e delo] 7 oA
o Ao Qg Aleojgta Fgsta Edul A e AE AVl
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ok W whgoll A HZE Aol 7] wjgel o] A% AbaLzh wAEkA sktbret

W9 ‘Saks’ HASNA “Abarre] el hekrel WAl A A
A=A EFe BREAABAFTES) L2 WolSolw ek e}

‘Saks’ M olA] AFate “Abarrs AWHA Aot oy} “RE Ee Hrte
Fof fskAl AgEojol drhahs Ay Wedo] A4S HH3] s ok
ghohs om 2 Wl We dFE S Fosidih o] & <la) e Hrp et <<l
HaAe] AR et TR 4TS Wl FolFgoma FAGE AR A 9
ARAAEE RA S G5 F gle 3] € Zloth

Feohs Abae] e ol AE oA AH e ‘Saks’ WANA QF8HE ARLY
Q31 tfate] Ao R gela] Hes Stk

2. ‘Saks’ EHEO|AM “AtD279| QA

i AP AR S] o FA oA “Abare] GOl “ol iR R frafstal
1H2 9l (unforeseen, harmful and involuntary) AF71” 0.2 A o]3}it), o]t &
< dojo] cdubAPolal AR AP]l s o ® Kol ‘Saks’e] AW i
oAM= <ol A] Hgk = AWk o] X] 28-S (unexpected or unusual) 2= 3|25}

of fAHIT0] glom, “xbarre] AW A Hhat ol Aslstad .

%

iy, _13:

‘Saks’ 9] Alare] Ao F FL3 Q12 o] oY (external to the passenger)
of Al 'AYslof strhi= Holm, Alare] 8718 sk o B =8 FiL

At ‘Saks’e] Aejell whE, A Gl Hl el A AL AFaf= Abarel s 3at

MV

76) ‘AbaLe] Aepel Aste] fy APFAITAE <ol A R fralskal AiRpEA <l
(unforeseen, harmful and involuntary)” AF1o. 2 «“dubd omp»E A-83}9 11, “Saks’
o g el vtEARE Foke] dofl xeol WA Aolg dEste] “edh
A 71=] B3, ol H ol AL} o m=&kA] ¢k A}Z(a fortuitous, unexpected, unusual, or
unintended event)” .2 A5+ h “Alal”(accident)2] LubH - ALH A ou]= <9
Ak, o g B 2 @Y, oulel xd Aol glEnh
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Az 7] o)sel A MATTHE AP AL olsk Al elak Al
o

ojuf Aelli= Al Aoltk =, A vl s A=
Abarel] sabA] eFom, A4k viE) o] ola] WAZE ofstetdtt st ete

1=}

ok A7zl mhE Abarehal & ¢ Ioh7®) ey AR o)ehE o] 29l
o s)Foluf X FetoZ Qg Aol thEA A&t oA AAs)
o] Olympic Airways v. Husain? AP Q.3 Ado|t) )=y Axr gy e
Husain A2 APA 9] 814 218 711 of Ao Fh-de] FFolel 24| nF o
2 AP Al o)) o 7|4 HMYE 7 7HAE gkt AA|, o] 83 S
AEG S99 FA917F FoF Al17x9] Abare] sEE Ao 2R, o 49

FE71e] 4 8ol gk AHAl o] - ghgol A v RE o g A

2 e AT

|

(

Aol

Hog

[o5

S~
=

!
g Y2 Air France v. Saksol| Al “Ala17e] A o] & Q1831 +=

“ol o] elRLo| A WA sl o] Aol AL o A gk AbrSlel Edglthal
Attt ey AEA o8 of o] AbE ThE ARG APAEE 1&) HA
gk oAtk =, o] FA 7 FHA =EHAne A s
°o]5 7177} Husain®] Aol 7o gtk Aojt} o] & &k A Saks® AR
Al AFgh RIBA7ZE AbaLE A ol#l Aol AY o7]R] & AR o=
Latrhes slojth M = B 7]Folu; 3AF Whxlel| BlFo] & ujf 17
HA9I7F <ol A Fodk ol el A el B dvkal Adstlar FEAL F2 o]
3l o]e] & A|7]akA] skrh WAIA o R A4 A Qo] g A

!
= olalHol 1 al A B ACw Alie] 23 FEAN FRajn, 1

qr &% ofy

77) Premedical Condition &5l o471 A7 et o84 &<l 2o 35 of 3o

A Flsor s o A £ & %
T+ IATA Medical Manual 6.3.2, <www.iata.org/en/publications/medical-manual>,
(2020. 05. 02., & AM).

78) Shawcross and Beaumont, Air Law, Vol. 1, (2008), at 655.

79) Olympic Airways v. Husain, 540 U.S 644 (2004), £93 3-Fo] €53 Husaine
B NS G AR HEFAN NHRT] wEel F 7oA E
f4s9rh 19 HAe AN B3 3l HolA A stk wE F &<
o] A3 A A} Mrs. Husain> SF-dellAl 1] 7| 4AgE A3 s 8
o} AdFstdrt. A= Husain AFE38I 3 Mrs. Husaine 4
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i)

2710] “Abare] elEo] Glomw Sakse] “Abire] AeE Aol

ol
o
a

ol
2
1
Hu rr

z fo oz o ML o

tt2 7 DVT(Deep Vein Thrombosis)$De} A #H Al A= DVTE

Aok A17x9] “AlaE FAdEHA Fethal B2 Helol s &
g ar ek o] A2 71 HIPAITE St g E AA R Qe oA ] Z}A A
Fgoll SJEl opr|H = Ao ®E dekdk Aotk ey 337] SH-do] DVT

oy

gk Husain AR13 fARSE A#7F Qo

Blansett v. Continental Airlines Aol A] X HH 12 Husain AR oA 9] %] <]
8 AR Ao EE = Advke AS A EHAE DVTe el & ar
BaE sHA e Ao Al AA A o] et el A gk Abzie] oy
gh= o]fr® AbaLZF ofuetal AR Wit DVTeF AvkE of 2] ARso A o
A8 28-S DVT tigh A Al “atarr7zh obd Apdolelk= Aol
T T2 AR 2.2 Deep Vein Thrombosis and Air Travel Group Litigation A}
2 G A A7 E AT o] AL 7 2771 FFAR digk 5571 2] A7) A7)
A ) F otk o] AFolAE DVTO gk S5-de Aa A7t Alargs
o7 F A g g A7IsHA T dAMAS ALLE 35 8l
‘o] M o] elFLo| A of|7]R] & Hi= Folgk ARz olo]of al, FFelo] F
b AP R B e sivkal A2 Yt o]oll %9(The House of Lords)
Ao Aol Foletgl o, ofd] BliFo] “Alarrdhe g0 HUAS
o A g BAS AHE = 0% ‘Saks’ WA W& 2

]
1= ‘Saks’ W] Aolo] w2 gqgr)e] AAA Qoo AL
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Abstract

On the Novel Concept of “Accident” in the 1999 Montreal Convention
—GN v. ZU, CJEU, 2019. 12. 19., C-532/18 —

Ju-Yun An*

The term “accident” in the Warsaw Convention of 1929 and the Montreal
Convention of 1999, which govern carrier liability in international air transport,
is an important criterion for determining carrier liability. However, because there
is no explicit definition of the term in the treaty provisions, the term is largely
subjected to the judgment and interpretation of the courts. Although there have
been numerous changes in purpose and circumstance in the transition from the
Warsaw regime to the conclusion of the Montreal Convention, there was no
discussion on the concept of “accident” therefore, even after the adoption of the
Montreal Convention, there is no doubt that the term is to be interpreted in the
same manner as before. On this point, the United States Supreme Court’s Air
France v. Saks clarified the concept of “accident” and is still cited as an
important precedent.

Recently, the CJEU, in GN v. ZU, presented a new concept of “accident”
introduced in the Montreal Convention: that “reference must be made to the
ordinary meaning” in interpreting “accident” and that the term “covers all
situations occurring on aboard an aircraft.” Furthermore, the CJEU ruled that the
term does not include the applicability of “hazards typically associated with
aviation,” which was controversial in previous cases. Such an interpretation can
be reasonably seen as the court’s expansion of the concept of “accident,” with

a focus on “protecting consumer interests,” a core tenet of both the Montreal

* Ph.D. Course Completion, Major in Air & Space Law of Korea Aerospace University,
Researcher of The Society of Aviation Law Cases, Cabin Crew of Korean Air(Purser).
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convention and the European Union Regulations(EC: No 889/2002). The CJEU’s
independent interpretation of “accident” is a departure from the Warsaw
Convention and the Saks case, with their focus on “carrier protection,” and
instead focuses on the “passenger protection” standard of the Montreal
Convention. Consequently, this expands both the court’s discretion and the
carrier’s risk management liability. Such an interpretation by the CJEU can be
said to be in line with the purpose of the Montreal Convention in terms of
“passenger protection.”

However, there are problems to be considered in tandem with an expanded
interpretation of “accident.” First, there may be controversy concerning “balance”
in that it focused on “passenger protection” in relation to the “equitable balance
of interests” between air carriers and passengers, which is the basic purpose of
the agreement. Second, huge losses are expected as many airlines fly to countries
within the European Union. Third, there is now a gap in the interpretation of
“accident” in Europe and the United States, which raises a question on the “unity
of rules,” another basic tenet of the Convention. Fourth, this interpretation of
“accident” by the CJEU raises questions regarding its scope of application, as it
only refers to the “hazards typically associated with aviation” and “situations
occurring aboard an aircraft.”

In this case, the CJEU newly proposed a novel criterion for the interpretation
of “accident” under the Montreal Convention. As this presents food for thought
on the interpretation of “accident,” it is necessary to pay close attention to any
changes in court rulings in the future. In addition, it suggests that active measures
be taken for passenger safety by recognizing air carriers’ unlimited liability and

conducting systematic reforms.

Key Words : Montreal Convention, Air Carrier, Liability, CJEU, Accident, Risk

Management Liability, Consumer Protection





