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A Liability for Damage caused by Drug

Jinsung Song

Supreme Court of Korea(Judicial Researcher)

=ABSTRACT=

The use of drugs that reflect the experiences and achievements of modern
science has given human being the benefits of treating diseases and improving
health conditions. However, in addition to the benefits of those, medicines have
inherently inevitable adverse reactions. Many countries are taking measures such
as market entry regulations or post-marketing surveillance to minimize damage
caused by drug side effects, but the occurrence of side effects cannot be
eliminated. Although the damage is force majeure, in some cases, the doctor who
prescribed the drug or the pharmacist who administered the drug may have to
compensate for the damage. The liability depends on whether the side effects
were known in advance, the type of medicine, etc. On the other hand, in some
cases, drug manufacturer may have to take liability for the side effect itself. As
it is not easy for victims to be compensated for damages in those cases, many
countries, including Korea, are setting to protect victims through the Product
Liability Act. Drugs are also one of the product, so liability set by the Product
Liability Act may apply. Even before the enactment and enforcement of the
Product Liability Act, damage caused by drug has occurred. To resolve them,
precedents have developed case law, which have many similarities with the
Product Liability Act, but also have differences. Damage caused by drug
manufactured prior to the enforcement of the Product Liability Act may occur in
the future. In this context, the legal principles of the case laws will remain valid

and be applied. This is an important reason to review the case law of precedents.

Keyword : Adverse drug reaction, Side effect, Liability for damages,
Product liability, Design defect




