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mhere] FEgo R Qlste] FilwHol ARG Aosof Al xH*Hﬂ%: xﬂtﬁi &
T RE AL 2u2ME XYZ 23 7hA LA Al ARl
A5 Gl 2 v=e AlRE AvEVR vk 2n|2K7F MR

=3P A = 7#]‘401]“5 <

AR BHAE BE Bhe AL o8 AAdtn wgsHel ek g dlel
sml i o] WA FAQle] of eaAARe] EAE WAl HUT 3 ARl Adle] Eof
AZSd At A2 Ae A HAT T ARE ol F AnlsAE AAle] AQ
E AQle] 4G EHol 7712 &) ol AL

’3‘]«] ApakEe]el e A9l XYz &3S AUz ATl 9
b 55 olfr® it ATAES AVISEATE ol sl
FA gl ) ABIA o] Al BAEL Tz 3] Fsdet
= AA= ST ]Oﬂ s due FAxzge] x3d AF At AAE F UAA
2 ‘s#(mental capacity)] A FAldl ZAAHANT] wjZel o] A B Ao
HojA = kdnta skt
A A AR o]l fe 2naA ] Ak Ad G HalH FHe] skAb Al
Loy FAA F 77 AT AJ7Ee] Aotk 9 AU LE A Ak
o

TAFAE & Je= A ol I3 v Al 1
A

O

ARS BANAE AT + Poka BAAALD oIF 017 Au
AAH ZAA R 3

1) Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395 (1967).
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(1) Prima Paint Corporation &2
= AWNHYLS Prima Paint T A A g & AlklA Eelote] Gt 4
Uthe {2l 7FeA o885 TA ARdel Ago® A 8-St =, Prima Paint Aol A
= AR A-S FAQle] ofbet ol FA g FEA EH'E}OT' 2 allof
gttyar #A]EFITE Prima Paint Corporation AF1-S AwHWH wjddi= Fojla] AP H
019l Prima Paint AL} FAIA| F Hé?l?l Flood & Conklin& Prima Paint7]— Flood 2%
B e AGE AlSo|HA w4 & 353<Y S FE Flood7} Prima Paint 2] H]ZY 29
dest 7AME S e AMAYHE AGS Adstrt o] A<k w=W, Flood= Prima
Paint°ﬂ7ﬂ 657 HJE Az F Fuf Foll A AHRS ATt o] 7|3 B A=
shA] @3 1 st Adeligkd 1459 2|2~EE Prima Painto] @7AFolof s, 1 o
7F2 Prima Paint= A" AlF 7]ZF F<F Floodol Al & tige] €% vl&d sdsl=
v 4" H 8o AFer|= oFgeditt. o] AAHY Aletel= Al gk 4]
T A 78 Ao v|=32]3 3] (American Arbitration Association)®] AT ol uw}
g BAE A5 2 st SAZg] 59190tk 13|, Flood Prima Paint oA A}
QA ws @ F drb =R Fobxd AW b 9IRS SHATE Prima Painte
AleF ZAll Flood?t on] AlgE5 FEEA IS dtele =7t I

E AAY Prima PaintZ 7]Wst3lom, o] AR A<k
s ettt ol st Flood= ¢ FA1x%

of ZAste o] Ak EAo] FAAAte| FF-Eojof e HA O HHE st 1Y
7t Prima Painte & UAPTHA FRA[H o] AR Ak HAE Fole &

Y
[
2 FHAaT F e AL Fa53 A

rJ
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2 -

“ wafob
Fotm Fgetua FAEAe] FAEHE WAE AL P esgeh oo dgs
o Floodiz o] AHd %0l FAEAL AYHE B¢ GAHES Wee] AAE 2133
Stk AP QL ARk 2 Aokl mFHe] Sl FAxFe] 22l sbeih
= O]%oﬂ <A st %‘ZHZ:@]‘O] A1 _Jo]] xﬂ H9=tke] o] 2= ZExjolo] deks|o}
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A3t o]-FE Prima Paintd 3AE 7)Zbslgdch

u= AU H YL v AR (Federal Arbitration Act)ell Wl SFAz23e] £z
7VFede AT 4 Utk WA Prima Paint®] e 7174stAh vla A iH Ao
2w AT W&ol FA &Y AATE Al el =Tt Fske Aol HY
o] o]& ddtaof sHAIRE, FAIFeTF EFE U= Aleke] Abrlel oF ol AT
Fsks ol W[elo] ot FAIle] FAAA A HAtsof grh= Aotk AW
Aol mEW AURFAHE AWHAAA F5 Atelv A4 A ndE BAY F Ue=
HEAS FAFIAR FAFH A B FHS AL A7 A el oy
o), olg|gh AWbHYde] #IAS AFsNF= ZAV He
= 9 US.C

a1 FHaE Fogla Jgo] 7hssor itk

Aol Augelel o] AgHE otk

(2) Howsam v. Dean Witter Reynolds, Inc. S22
Dean Witter Reynolds 3]AF= 127091 Karen Howsamoll Al FAF AH+2 3] =Uc} 1986
e 199513 Alo]o]| Howsam©| 4709 5 AlGA S A FAEIEZ Dean Witters %
&l =tk 12l Howsam-> Dean Witter’} EAAIH A Sl A A=A v
of Aol FelE ATk FAsAT A A~ Alote] maw uA 2}
g RE BAQo o o sjdste= o] glen, Howsame| A& =
A7) B n=ZBAHCE B (NASD)7F NASD | wel Haste FAEAze|dth
NASDOA o] FAHAE AX7] YeliA] NASDEA}| whepa ajd Alkd E4+= st
At YA NASDE] FA|3] 5 Ak (Uniform Submission Agreement)©l] Howsam-2 A
B3tk NASD| 3o wad B8 dozl Aol v T edo] At Zf-ol=
oAw g EAE FAlol 3)Fd 4 glvta =3t} Dean Witter Reynolds 3|Ab= i i
Aol 6ido] A=A BR FA At o) f2=E F itk HA HA 12
S 3l 98] v AuR ) WMo A4S A7|skath M A HPH AL Dean Witter

A [e}
Reynolds®] A%< Zrslsh AR el HES Fr]skthe
1

o

o= ]

AA R [e]
AT A Aol ERY S sl om], Welo] olueh FAIl0] NASDS] el 4§}

i

%
A4e slor Arn wAle}

A APRAE AP 2ol e BFo] §&L ol FE o F stk A0 A
G wae ApEe 2gs BAS lsgon, dgmEae o9 <

2) Howsam v. Dean Witter Reynolds, 537 U.S. 79, 85 (2002).
3) NASD Code of Arbitration Procedure § 10304 (1984).
4) 330 F.3d 1266, 1273 (10th Cir. 2003)
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8) Id. at 85 (quoting Revised Unif. Arbitration Act § 6(c) and cmt. 2, 7 U.L.A. 12-13 (Supp. 2002)).

7) Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002)

5) Id. at 82.
6) Id. at 84.
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2. B27bsAl 23 v AubEY Fa

(1) Moses 29
Moses AHoA B]E FAAA7E FHAQ] AFE of7|sidal, TA-AAtelA THE
BAE ARE A Ravkn solx FAkge] fadel Agselol drkn Q)
o°

Mg BASLE of AN w2 STt YU dekurke] A4 Mercury

(]

i = T
Construction®} 1 2] FEEHE AZFALE 197595E 437 AldsFE AldS A
Asltt o] Aol EFH Zgo| whEH Ao Fsle] EAJo] WS W I FA}

£ A= AA AT 3 A #ete] A3 e F At RS olE
uetop sh oo s olerh a2 ARl tist] Akl E3E] U=
Azl wel FAEA ] I FE =S FHo] ATt 19771 d<] Mercury Construction, H
&, gl AAAEAT) RhgA] AAAREARS] 83 02 Mercurys AR o] 9HE
g2 wj7bx] WA ARY ofFolde] Ador Igh S| L] FA]| G- FTtel o
AF25E Alste AL BReE etk 1980dd HYS olgldk ZAM &
Z7HEo thalA] A FekA] ¥71E AR S staA, Mercury Constructions Atz F W
of Ak A=#AY FERIAES Fotke= =

AL Bl #ste] FAEAE Thokd o Tt glom, A S|Ab] dial] o Fold A A
Sl Adol glom, e Welo]l AdS AA HW AAAMFATE T ouj g
FEafol gtk Aot o] Mercury Construction 8ol Al SA4l
stlon, Hde F HALRZRYH FAHAE FAANTE 7HE HE S
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9) Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1 (1983).
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Aol FAH A} 372 F
ZAAZE obd A3z s =]
Atolo] Alekel] e o] e FTAFYS FHaAE|ojof drha AASH
H. Cone AF1elA wml=r Aty =
Aztets o] 52 HApL xgHnta sho
kil A8

(2) Buckeye Check Cashing $+Z10)

Buckeye Check Cashing ZZo|Al nl= AWTH Y-S Prima Paint ¥2°] Hele AW
HAWT ol + Hdo| = A&dtta #ASH3TE 4H]2FE<% John Cardegna$}t Donna
Reuter= Buckeye Check Cashing 3]AFe} ARAH o= B FEAF (Deferred Deposit and
Disclosure Agreement, ©]3} “t&A<F)S A A3 t) o] Ak v|atEo] /i) FRE
Buckeye Check Cashing EAle] A|gdla daS AFHS T wrd
2= Buckeye Check Cashing 3|Abl| Al A&ete dFo adav|tixtA oAt o] Al
ofM Aolle TAEE o] E3EO AUAE ©l, ol w2 «o] Aty d-ste] Aol
LA A Al GAAE e ABARD ol #AAE S vlw ANsAEY] Ae8S Ue
FTAAA e wel BAS efdstoiol gipretar ZiAiE o] AT 4
Check Cashing $JAFS] 43 dF 3} (check cashing) 2Fg-2 AHd weEldla <
of A dE Al EEEH Fo FHLHUAR B AHXE S M, dolrt
Mz Qol Fett= HFFHAZ Buckeye Check Cashing 3|AME AUl= Z2th 5

|
4

=)
X

3
2
4
B
1o,
{0
it
k)
o

AR Av|REe] HTAF(Class Action)= A 713kt olo] thsl Buckeye Check

Cashing 3|Al= UIEA| ol TAZREo] LgE o] flomz o] A B FAE A

fAz|ojol st mEby Z2Ett F HYd AT|E AFES FHAFH ook tar FAE A}
o

1

ol

rd g PPse 23S WHE 2S A eH, dEASe] a4 die 24
Azt FAQle] e Algeolgta sttt olo] tiste] AHAERQ] YuES F
Aol B meldFe] tEA e TdE Jorz oy FAFele Myl
T glon FEatm AR, ol FAXRIS 75T JEZ ¥4 A (unconscionable)
olglm FASFTE Z=ett F AW At BHAoly {EA ¥ FAQdel
oflet Welo] A Abgtolgtal #AJSHHA] Buckeye Check Cashing 3|AFS] &3] 713
g AAE 717Gk v, Z2Et F 44 HAIDE o] ARIA AnxtER] dn

10) Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443 (2006).
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S FAFE Arks A AAE thEA 99ta, ohl tEAcke]l FApaA el 89
t 2UF Adelne PEetn Fgdctn Btk te Pl FAFe
2YE A ggons FANTARL M9 1] BAS slasagon,
2 Aok fEYL Weol BUT Ago] ohn FA BRI BAG Algoletn
BAGGT. oleld G B sl dnEe Fxet F UEee asd
zzeld & dMOe Bolaln T4ohe Add x3E FARlE Adoke AL ¥
A ek Al 49 Bolde] Fu ozd F3YAR Ahyel A9l
M2 fusls o Hol WdA BT Algelaa Hel Paids] BAL W]
dick =, AT F ML Tzt F oW A 9% Beln TEA F
Agtelel Fel e AR LTk

o153 (certiorari)el] oJaf ©] AAE Al B nlF TR A, A FA
WY ARG Ak tE YR Lot bt BAddn. B4, S
@e) §aA4o]l BRolAA e A% FAzGe] TEE Ackel Fae Wo] o
FA BYROIN BEL Aokitkn sk AR, FAEY Bel 5ol Az Y
A we ohje} AALINE ALY ety Adthaee Aot fagd B
e Aol APAALTe] B BATE PRADD STk FA B} ohig
Helo]l FAZFL T Aot tel BB 5 ol ASRE AN Aol FED
7he) o, Aokl QWG A7k AkE NPT = Yk Aol YAETte] ¥, EE A
A7t A NPT 5 9 FAA Sl UAeTte] iR BEEE B folth

(8) Gannon v. Circuit City Stores ZZ14)

19983 5% Marken Gannone W|52]2] Circuit City Stored] HALAME A= Th
Ak Ad MFe LEEA, Circuit Cityr Gannonol|Al EA &2 <3 A (Dispute
Resolution Agreement)S A8 Za L7511, o FgAo] w2 ¢ —dARAE Aol
°of mE&HAA BHE AL FAEA ot AT e a7tk o A=
Gannon©] ©] Aol Mrgslr] Aol o] A L= e BE EH dae] U
& tisl dsad AS et & EAAE @ ¥ W-gell= o] 9Fgo]

P
g
F

Gamnon®] WAAL ) JFL v1F 5 Jomz AP oldd] WA AL 78 + 9
S WEE So] Y9tk @ AP o FekE 39 olie] A Wl B L A

11) 844 So. 2d 645 (2003)

12) 894 F. 2d 851 (1992).

13) 3w Aok g FAge] o] el &A% uid AAA gk v= AguiEde] el #e A -
= Ao 99 Buckeye Check Cashing v. Cardegna (2006) S FA o &- Folydl 505 (2011).

14) Gannon v. Circuit City Stores, 262 F.3d 677 (8th Cir. 2001).
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|gt 4~ lom H3| Aatw AAlsHA 71es o] Ak 2= E3kal GannonS 1

oYM E At oM Circuit Cityol]l -8 At

1'd ¥ Circuit City= GannonZ}| -8A S AR TE L&A ko] sl|X]E o] 39
n< 351189193 (Equal Employment Opportunity Commission)<} 7]52] 1@

%](Commission on Human Rights)ol] nA%S A&tk 147 A= Gannon©|

Circuit CityollX] LstaA A3lg, Azl 2424, 4xrd 9 HES A Avke= Ao

. a2 F ayE dWdEdel Circuit CityE Az 248 A8k th Circuit City®

>

Gannon®| A% 3g FgAlo] <7ske] Gannon®| 4 zZtatstal A AR o] Fat
Ag Ttk W AEAS FARINA Y] AHA wigdE Algele 95 23R
el FAx AAZE JAL F gl HA7] wiEdd FAAAR olFd debe AAHE
71248k th. Circuit Cityw= a3 TAZ23-S O o AEA st Algk 85 Hast
3 YA Fom, FYPAd] xgEo] e FEA IdF 2IgE EAAAM UHA Fag
2T HA PSS AFl= w2l 23 (Separability clause) o2 Q& HPHo] gl
A wjd A 2E 2FES AEHOE viAlETE s 2AE HAe A S Ax
] & e et A AHYe] o]& A4S} Circuit Cityw ' Fa4H 4
o gAastitt AW FA4lolA Circuit Cltys AHZ Eafujyd #leh z3o] HPg &
Athe A= oFEA 2o, dial BHAQl 4R 22 EElEojof shn, wea] A
o] YA zgEd oAt Gannone] AWHYd e HEHF= FAEAAA 1 AE
7 Rl ojo gtyy T8t Th

Gannon& FA|£Fo] FEeIBE epYA AAF Fas} Hlofo} drkum FPshAk W
@ it City's A% FAe g ol 2PE20 2209 £ kw74
stk @y P s
t RET A%e A o
@ AGNN SRag B Bl WA Lok 7}%: agse Reldn B

TeF GAREC] frAES A e AZstittan o] dAdsidvid, A% A
(Federal Arbitration Act) A|2Z150f wets WAL I FALF o] FPS HiA 2 o]
g3 AW g Hde WASKATE AR dF EHAC 232 SAxEe A4
A i A gon, nFy] HIt B 23 FevbsAdol #gk Aok 3 2
AdtH, Circuit City?} Gannon +e] Aleke] a4 GApxl 2te] 1§ #d A4S 759
Y FAUAE B AASRA s Holnn AW P4 WAL WA, £,
AHA wjg A zEe oFge] dRE dldel, o] 22 AXEY BAS TAEA
£ 33l sidslltte JAAIEY rE &A7IA ga EElE vt a4y HY

15) Federal Arbitration Act Title 9, US Code Section 2.
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(4) Graham 0il v. ARCO Products Z+#]16)

A G2A WD FAA A4, Ao, A0 R ALl P2 BAL B £ Qe 29
T FARGS AAZL TR Aohe 99% AL o=@ AW A

= X
& & gle 2¥< ETote AldS Hdol TR AE 5 3le EE¥(Common law)2l
Aok 7 F-AEWel(doctrine of voidance)et FAFSITE wWEbA o]& A HelM = hef 3y
& & gle 23S0l SAZE WA Ao Hd FAEAE Hidiste AR Hee
T 2%E AP 5 Utk 9 USC. Section 4914%= WS BAATE AI71g ARAS
Aelste] FARRE Atolo] el x3H ] Sl FAEFS FgAE Aol A
=3 GRS
l"i‘ w2 Welok dokta igsta gl ol2igk Wl mEw FaAy A
A A Thed BE FHE FEE F AR GARES ARl EC] FelsHA
9 24 2 8l WM afor &

A

Utk tHEAQ] Hel| 2= A9 FA4] HY9 Graham Oil Company ARe|th.

1) wj73AA

40137t Graham Oil2 Coos Bay. 2|+ Sli= ARCO A-f3Ale] W= F53AF

Atk 19909 1099 GO} ARCO+= 19911 1€5E 1993 12¥€71A] &Elo] &= A
% Aks Adstdetl, o] A W2 Gow A He dA & o)
2 27 ARCOEFE] Frjafol atith 1991 119109 ARCOE GOoA g A3t
F= FuskA] Zdve olf2 At dWAE FTEIIATE 1919 119 27¢] GO=
ARCOE U2 Ak A i Yol AleksAlo] #ste] 71X 413 #|7]18hH A ARCOZ}
PMPAY 17 o7|HA o)z H{rlaS 8 Gorl vig dAFS Fuld & gigle
1, ARCO7} GO F&AIs allA|akA] Holok gtta F7a3]

19913 12¢ 3¢ A AWPHAL 9027 ARCOZF GOSFel FEAS sjA]8kA] Ho}
of gitta A sA, GOZF WAL = e A WA FAMES FAEAe|lBR o
FAEL 909 Yol FAEAE gastgtn a8tk Gos A MhEAe] HAd At
oo Fasigion, FAEAE APst= A AFSHATE 904°] At F ARCO

16) Graham Oil v. ARCO Products Co., 43 F.

1244, cert. denied, 116 S.Ct. 275 (1995).
17) elEE T2 AWANES REFH)

3d 1244,

8171 918t PMPA Y (Petroleum Marketing Practices Act, 15 U.S.C.
§§ 2801 et seq)S 1975l AIG3IGATh I o) BuAo] w2wW, o] WES Alf ZaAo|= 7}
RN} slAfol = JS|ALE 7o e Ed¥S AT flete] stk AR Zuae]l=
A AFHoz FeAGoZA o]# st FgA e Zaialo]= R R g Fo] Eallxfo]= 713 AL
0] & F Wl A Hol 7MEIALESY] FAeAY HIEE &A= TS st

7
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71Zvsl g2l e 413 (Motion for summary judgment)S 31991 GOE 14
]

G2 WA FF Do) 2 A BHE FAN et

= 93‘\‘3} GO—= 74]‘&]':}10“ _—\1'—1:‘?;)‘:[]—5]01 9&]{1 %‘ZH_ZZ
W elo] GO HFZ PMPAR A5t AAMA A2 sjof stkn FHstAT

oo Rl OEofr

o] APE FAZI FHA TRl 3 AR ZA], PMPAVE Af Zeiato]= 7}
Bo|atel] Foidte WA FES B FAxPe] RS she 1t fEA
w3k Zlolvh. ¥4 WAL oA FAxFe] dF Aol FaEZ D WASHAAM ARdE
oAl 7] gEeiinh AR Wee AWEd, Af Zdiatol= JiERIE 71
AHeE dide® AejHola ApEARl Al §F A 7HEAE] AT F e
PMPAYJe] FA Moz AU E3ull‘d(exemplary damages), ¥ &A} H|E, 18|31
1de] 2AE 7|3te] R e & & Stk Zallxje|= JPs|AlEe] Zallxto]= A ofe]
TS TAEANA At Foldttn stelm el rt ojmsle PMPAS] 7
AT 84 Bl Fddte HARNE AAA AAelA 218 FE gle Aol
& AollA Az A2 7HeF Go7E EAA sadte 4F- PMPA7E Fofstes A
Al Eaul s e e, FElF

L —
WA EES WAl e WE T)sm
cl 2

ARCOE U= Zilixto 3l A e e dye

=7 fle & 2 At ve =¥E2FEH EuE F e AoR FFE o] ki
o] ARkellA oj= BARALE REeF FAjz ] EWA oW HA| Alefe] F&} Hojof &

I FeskAl @stenw o M FAXIE EelE F vk o deoprt, S AAL
welEofof ke 7L olH TAZE Tl AEH Eduld, MEA vlE B AR
of #3 =FEnt EejEofol sk kel Al #ste], A FadHde A A
A7E E2Eolof dtha FASIAT: Al drbAQl p2le] mEw Aekel e, A
A, 54& agste] & w) Aleke] 7 23E0] FuolEH I FaF S0l AR

A 2EE A% 1 Ake QA=A AFE ol Bk 1

18) Republic of Nicargua v. Standard Fruit Co., 937 F.2d 469. 476 (9th Cir. 1991).
19) Joseph D. Calamari & Jospeh M. Perillo, Contracts 478 n. 76 (3rd ed. 1987), Hudson v. Wylie, 242 F.2d
435 (9th Cir. 1957).
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1. UNCITRAL= ICCe] FAF
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fo] ghekeojo}

k<
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of web FAQlel <
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588 /R E2RE 1y
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We]7} 22]7}54 (Separability Doctrine)®] Hz]o]th2) UNCITRAL 417132 A
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1 91t)22) T3l ICC (International Chamber of Commerce) =2t

Al

20) E. Allan Farnsworth, Fransworth on Contracts Sec. 5.8, at 70 (1990).
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SAVIARE Al lelM o] EedR st FaQle] A7

ko3 7,
2004, 214%.
22) UNCITRAL Model Law on International Commercial Arbitration, Article 21 (1985) .

21)
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ol AV ZAsA Feti= FAo] AlVEgeElE EAole] e AR 4= glojof FTt
2 T E] Atk Wi, W= Afoll=
tste] WEe] FA o] AR Zor, tiil Ho

AFEAE FAFES FASE 7

Qo ZARY. =, FAlol BF AW Felo] AT FARA HREolol & WA
A el vF Mol 2% Ee A} APFA gl a2F bl A% 9
S

&
Helol AelEa e WA A7 eAEAR FRdE ¢ e 7tE Aadd
AR, GARAE el A ofste] FAEAE FAE WA d aF
ofoF Frha Ao St 24)
a2y gAY
ot7] flste] M2 oW HE

TAZY e FAAA AR IFAT= AR tFstr] flete] Aleke] F&E
e FH2AFE JAFEE Al & FolA vl HEl(doctrine of unconscionablity)”}
7P et FRHAMGR 853 Qlthe A7), AEF e FAlH FeEe] AS A
Y& olalista 1 & siAgle TE & o digh o] B8k v, vkl
A HeEle Ale] i 5453, Ak Mgt Akl A1E]A ] $(social positions)E
AED] Wil A7), et e PA1A Fege] AR fiSe] folsith w3k, vk
S Ak dAAE Aol AlekE AT ARIA ARE deste A nde A
gdo] Ao A5 E3obr] vl Bl e] Helrt A8E e Ayl dAAE ¢
Wol 1 Aokl Y &ol thet T7F doHdnta & 4 o, mepx HlFd el He

23) International Chamber of Commerce, Arbitration Rules, Article 6 (9). Unless otherwise agreed, the arbitral
tribunal shall not cease to have jurisdiction by reason of any allegation that the contract is non-existent or
null and void, provided that the arbitral tribunal upholds the validity of the arbitration agreement. The
arbitral tribunal shall continue to have jurisdiction to determine the parties’ respective rights and to decide
their claims and pleas even though the contract itself may be non-existent or null and void.

24) ), M= A A FAEEe] Bvbsdel @ u, SAET A24d A28, 2014, 116%; Federal
Arbitration Act, 9 U.S.C. §3.

25) 9 U.S.C. §4, 2000.

26) Richard A. Epstein, Unconscionability: A Critical Reappraisal, 18 J.L. & Econ. 293, 302-03 (1975).
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7F SAZRS FRIAT= A PRI E Aotk

H & g HHele 2 A AR 2 Jide] Boe AR JeAA|=
@I lom, grk Ao A2zt 2] AHCEME A208%+ H|FHAQ Ak &t
of thell 7lswstar vk =, Alekeluyd 1 Aleke] xHo] Aok A2 GAlo| B]FAUZA o,
HAS Ak AAE WAz FJIPote As ALt A, vFAAQ0 =232 AlQsh v
A At 2SS JAsHAL, ofH HIFA A ARE UR|sr] flste] HGAHAJ =
o] Ags AT  Uvhe Ho|thw) giH|EWHE FAA gliHCEHE 24
of Fofgk TgAEL oulgk Aol HFHNAR) AR & F Ue il #sie] ol
(consideration)®] VA FAHA, FAAHAPlA Y Febgl #dE, Atz EFEAd

e E7sH™

glE V= Y Pl e3id gt A g4 Aozt doh ad
g, Aapa wlFddS Aok @3N A & Bt st Aot
A NM ] A shaks wehH AleF W8l tidt VY e & W
g el AR 55 wokH vt AR FE de AR AlgE AEE
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o] &dA eI A Halr = EelE ohA 971
Williston W5¢] ol waw 1 Av|ztE Ak Z3hd &3} 23S giste] on)
= Age oA &2 o] HE otk FgAIeke]l a2 tiRAQl dolH, FiES Tl

27) Sinai Deutch, Unfair Contracts 122(1977); Williams v. Walker-Thomas Furniture Co., 350 F. 2d 445, 449

(D.C. Cir. 1965).

Restatement (Second) of Contracts § 208(1981). If a contract or term thereof is unconscionable at the time

the contract is made a court may refuse to enforce it, or may enforce the remainder of the contract without

the unconscionable term, or may so limit the application of any unconscionable term as to avoid any

unconscionable result.

Restatement (Second) of Contracts § 205, §208, comments a-e; }58, M| AFAE22] vl=rAFH A 3

W, AT A207 A2 (2010), 158%.

30) Richard A. Lord, Williston on Contracts § 18.10 (4th ed. 1998); Dustin Charters, Uphill Battle or
Insurmountable Peak? The Pursuit to Uphold Provisions within Arbitration Agreements, 47 Idaho Law
Review 679 (2011).
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34) Primerica Life Ins. Co. v. Brown, 304 F.3d 469, 472 (5th Cir., 2002); Spahr v. Secco, 330 F.3d 1266, 1272

31) Claude D. Rohwer & Anthony M. Skrocki, Contract in a Nutshell 319 (5th ed. 2000).

32) Id.
33) Allan Farnworth, Farnworth on Contracts, §4-1, at 440(3rd ed. 2004).
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(1) Mason Z+736)
AlFGArAL duto]l Ak AA GAlol Filol oS woll= 1 Al
Ao, Fagke HAAR YEt vl HYE ALY dF
Al e, AlFGAE Aok AE BAl Alke] =4S olsstn
A 58S Ao A o A AAHgem vl Folg
of v HElE vl= AW FAE (A 40 AL A, Al
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sl va AW 2 FHAES ookt A S U gth®
Mason v, Acceptance Loan co. AFZol|A] Charlie Mason % T}2 AH|A}E-2 Acceptance
Loan Company®5-E thZo] thel]l FE AofkS AZsiith 28 o] Aletol= 4vjats
Al FAAFE] Protective Life S|AFZFE] A B 2 As|EE 719)slof s, =
CNL Insurance America, Inc. &9 A}=xF HEA %S FrlF oz AAs)of st o F
Feditts ARdo]l Aok WrlEo] e A Acceptance 3|AL7F LE]A] skt
o ZABH|AHEL Acceptance, CNLY} Protective LifeS AZ EWIPE FRIATE
o]lo] o

T2 EAuld ATFads Atk ols Al Sl Fgel I UM

% o

o o

¢}

(10th cir., 2003) (BAA sl A= AZIH fJAAR AkS AL F A ke ARd FRolth;
(Restatement (Second) of Contracts §15(1981).

35) John Edward Murray, Jr., Murray on Contracts §26(2001).

36) Mason v. Acceptance Loan Co., 850 So. 2d 289 (Ala. 2002).

37) Waters v. Taylor (1813) 35 Eng. Rep. 333, 334.

38) 850 So.2d 289 (Ala. 2002).
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Alabama Supreme Courtol|A], FIQIEQl &H|AEL A AA GAld A&

. Alabama Y7} FAlo]}
Fepa g e AU
SFA| Tk Alabama Supreme Courte] ©]X]Z& ©]&] (cognitive understanding) E|~Eof| w2
W, Aol (insanity) & ©]F= AloFFe] Asls HotHAW Al Aleks AT ol §l
Atte A2 dSstofor ok Al GApE FAA Feds o= AIv A &
A7F Sl Akdel A AstHAw Aol Falol el FErt slg Aleke] Aoy =
AE FEHoz o & fls F=olAtte As dFdteof &rh39) Mason AR
»~E9°] HE]E #8317 A] Alabama Supreme Courts 4:H]
< wiFstn AvREe] ARIEY AR TS FA AApel
g AT AS AHIATH40 olelgt AH] ZARA, A, &HAEL Aol
(insanity)©| 171 o= 418k mentally weak)©] o™, =4, FAildleke] An|aELS 1
D3PS BT Aol TAE] Mol Fausaksdt oln ¢ ztE oE AlkES AlZst
Rew, AA, st e FEE IS wodl FAluteke] 4RjAES AHIE0]
A ek o BEA A AHgitte As 43 ATt HY-LS AASHATHAD Mason
HZo] Y& & 2 d FHo "l Supreme Court: Morgan Stanley 25 Wglth42)

(2) Morgan Stanley 2

Helen Taylor k= =91°] 19991d 99 9Uof| #};le] A4S Morgan Stanley oAl S
F2b Agke fdste FAAF AlE A4tk o] Alefell= Morgan Stanley Dean
Witter&} Atolo] #A-& FAl o3l sfAgitte HA 9 FA ol xFE ] UATh 1
Adl o] Al A2 2 7Y Aol Helen Talyor= Xuvf S ity 2w 3 3ide] 74
7513 S wl Helen Taylor®] FEA}91 £=14 Kathryn Albers’} S3d T4 A= 7|9S o

AH .

39) Weaver v. Carothers, 153 So. 201, 202 (Ala. 1934).
40) Mason, 850 So.2d at 299.

41) Id. at 295.

42) 293 S.W. 3d. 182 (Tex. 2009).
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200430 AHEY (probate court)S FZ O 2 Nathan Griffing JHsle] A= 7]
2B -& ZASE 23 Guardian trustee $1% Kathrryn Albers7} 239 S
vlelslo], Kathrryn AlbersE AZ A= 7|5 @H| 58 ol f=2 WAL &%
14aE vl 3 Morgan StanleyE JUlZ2 A E FAHTS FAE A
g Ak 9IRF 2 Texas Security Act 9IHF 55 o|F2 TN &35S A7|sIH T o]
tiate] Morgan Stanley= ©]2lgh FAo] FAHAZ 3172 7 ¢l &
19991 GA] Helen Taylor’} &3 Az Z23d AkS A2 & JdE ANF 53

(mental capacity)< ZtA] 2Fkthal whabeled

i
N
B

)RR A BAL 2 AT AL Avadn: 944 Hds g 7
HY = 14 W] A4S A AT} Helen TaylorZF 19991 99 9 Aok A2 A| o
Aekel 244 U] FYE AU, B AR Fd&5 & & = F4A 58HS

AlekE Aap oz v Holgta A8 T4

Mason 2|4 2] Alabama HHe] B2, Morgan Stanley2] Texas ™
3 i At

e et 2o AEeld $EF welE 2a dvkn Btk nFe UE Ay @
AN, Nl FNA el BAG AAH MY o] wolsdAA HE A
obe] felo] $AW & ek aet Gabs FodE AR T gEe I el
Wobsol At EE Aulat Akl e HeEg AT ol WelE Adsin
Sith. %, Alolgel 2A A HFAY Yol wolSold e 8T Aol 4
WEA R aFste] PRSEA FErks golthe mebd, Baba FolAt A4 B
2 o ARG 2 Acke fasi @9, 1 FEAAE Aoy 1o WA

gRlo] AAEA Apple] e olgte] 1 Ats HAT F Ue ATdS 2 Uk
g, Texas FOIAE AU FEEAL 1 A BES AR AME DA
7t Zrell= Alekdel 213 o|F = A8 85 fAlshH FARbe] 4Rl T Ak
A= FEeo] Stk 22y, Morgan Stanley HZCA= 19991 9€¢ 9 =
3 T ARl At Aok AF= Taylor#7F 1 Ak A2 GAlodl FA1A
2 FeyAeldr] wiel ol flx A o] gltka Taylore] + &
A T}-46)
Eg, At e =1

=
L
gtk Eabs oEde g9y

f
lo
0

rot

kdle] Wele avke BARA A dw 2 4
g ARAN FAA oo Fule We (direct

h h =
benefits equitable estoppel doctrine)E &S}l Q4D FA|Zg o] TIH Ay 2H

43) In re Morgan Stanley & Co. Inc., successor to Morgan Stanley DW Inc., 293 S.W.3d 182 (Tex. 2009).
44) Bolton v. Stewart, 191 S.'W.2d 798, 802 (Tex. Ct. App. 1945).

45) Missouri Pac. Ry. Co. v. Brazil, 10 S.W. 403, 406 (Tex. 1888).

46) Morgan Stanley & Co. Inc. at 184-7.

47) 1d. at 184 n2 (AHA o9 o] A9 Fukde] mels 1 oot #yE WA Ao F74

il

)
lo
ol
B
i3
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o= Ffrote e 2 JHile] HIE FAEF e FolskAl Fsktta st Alof

”«] AL AR A sld3stedoF gt Morgan Stanley ¥HAlA| Taylore Morgan

ZAA LGS A4 1999 d 0¥ 9U =Jo Xv] L Wit} AT Taylor

= 2006'A7H4] iﬂﬁaé}‘ﬁi‘i Z;‘WﬂokJ sAEEe] HA7sAol diste] obFdl olol=

2, AL 793t Taylore} 19 F4H a9 Morgan Stanley<]

]751 “34]‘5"3 wolgith, BlAb2 o2 Taylore] 4lo] o] <7
°

.
@ AR R PR BRY 9 AP o)l FRHAY ol hsjel= LA

Z%HﬂT g A ARel FAlA e @

3 Mg dEgAR, e =T
Prima Paint %729 WelE 85k Ao ML Avadnt T HA] A o FEE
AgeletA Palolgel 2AT AAA MPPY o] ALY BY S AN24F &
sl udtel g Bge FA9lel ohet Welel velok Atk e AslE 2ol

SFATHA®)

(3) Spahr 22

xe

1995 69 6del Awje} dmslolw] AFS ¢ku 9= A1l William J. Sphare
U.S. Bancorp®l] 23] 2919l Melissa Catherine SeccoS A B2 BRow AFRE ¢

At ol A= o]t FAE @ W dojue EE A<= NASDY| Tt we} &

of
o,

Ao ol slde AL Spahre Fols3th 1d Atoldl] Seccor Sphare] Aol o x|
o] AE APHE BIFsHAl ALESEATE Spahre] AjAFEEIQ1S Bancorpt SeccoES ATHE
FEAE Sk, AP, AlErelAl B AR Ik Sl A FE SHATE A AP A e
Sphar7} 2 Az} A% Aleke]l AA FHES olgE F dr FAA FH¥o] Ao
UNeBZ I A%s HHoR P T F givka FASSITE Al 10 A He

A
< A FEHe Ao g v AWdiEYe] Prima Paint 29 #E] 7HeA
(separability) W22l WS Hlold A S 24 Prima Paint 29| 7|&S x| ¢gor W
Do a2 g tiste] Aglsteiol dthar HAISE T4

ato| A s dstes AAE A

48) Mason v. Acceptance Loan Co., 850 So.2d 289, 294-295, 295 n.2 (Ala. 2002)(dWtz o7 FA| A =3
=2 eFa Ak AAe] PO #APE FHES HARTE FAle] ddstoof gl AR, HAT 4 gl
v A5 9 FEd AT Ak 2HA 6“401] #EE FHe Heo] dste{of gt} Prima Paint
Corp. #dl9] HEE HaT F A& At A gol gl HEdvts o2 JdUHdE] 45 A
v} H% uw}sitl); In re Morgan Stanley, 293 SW3d at 186 (Prima Paint Corp. &= AleFe] f-a4de
A, Aleke] P #AAlE S FEEAL, olHd TS A AR Wkt

49) Spahr v. Secco, 330 F.3d 1266, 1268 (10th Cir. 2003).
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Prima Paint AFZ12] 7Z-5- AleF JARAZE Ak Aol tiste] Ak AAdS 7R EA,

o FAl oFg ¥Rl taldwr AW Gl dald wae Buel Hu, o
W Prima Paint ¥A<] WelS golsbl 48T & YA, HAH FH Pule] AE
osh thErkm Al 10 F& A AAsdth AuA wedel gue PR A
(statue)el] 711G FHoRA, AUA Pee] A7t 24 W FBL MATD F

ot of,

l,j‘
ke Ae 349 ozt Rolga FEMAE BASG Ak A7t A
o] o= xgel el BA| Aeslel meh debAE @AW, Prima Paint B2 A
Al BYAQ PAsb Akl 2P AT TS F FE Aok A0 I

agee 28O

(4) Primerica &2

John Brown< CitiFinancial, Inc.9} #4& FAdA AAstEs st FAZIFo] X3
H 2na AlkE AASHATE BrownH = F M A Bold T olFE LTS A
71sta o™, Citis]Abe AWH U BrownX o &Fs FAAARE 378 3E Pohe &
AL AAssith I AE AL BrownX7F FH A AlES A2 £ JdE FAF B
g3 Aol en g Citigte ke Fadta AT Citie A5 A gAarH o

d 2
sgom, P8 Frow A% Add Avs TA} ohle H2d £ Uk A
s gamae 14 8de) BAL s FAAEe] AL BaH T
[e)

e S 29 BrownX| ¢ F41A A

i R =
G2 AlF AA A had Aelr, FAxZ =g Ae] oiuz 14 HYgL BrownH
o] ZA T gk A4 AdE & eF/FE Itk TS A5 FAHLLS
SAzZe] 2FE Akl et A T L TAA Aol AleRd B9 dF

S48stA #dd Ao ofER Prima Paint W]l webA

TAQIEC] AsfoF drin FASIATED AA, FAE HAsste FHt =7HH FA

ol 242 TA 7hsdel tiek ool lHete FAldl FFote WEFeE sfAslof

st, =4, 719 deol w=w WHdo] AT WR = W] dell ssof & 2t
A

tlo

A 2R 1) PAE] AF RS FA2 AAT AL FeSALIe sk 2)
AbEel Gel7t EATE, A Wi O gAo] AY R4S A= sdsts

50) Id. at 1268.
51) Primerica Life Ins. Co. v. Brown, 304 F.3d 469, 470 (5th Cir. 2002).
52) Id.
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=
Ajelo] Adksol gttt By Aot A, A0 A
q 2ee PHe njZ AdhH Ao Prima Paint HEle] WS "ol goln, 1
9779 o] nhgs Aetslor drkm Bk

1 %
W9} Howsam BAd|Ae] BEAe] o]z2 malsad
A%< Prima Paint &A9] #7154 o
grgE AS omakA gkt B =
ks webd FAZGE TS Al U@ BAH P gue

2rbsd welel Wele woldrin wolol dhuz oid e Wdel ey B
ofok gth.50

53) Primerica, 304 F.3d at 471.

54) 1d.

55) Spahr v. Secco, 330 F.3d 1266, 1273 (10th Cir. 2003).

56) Autumn Smith, You Can’t Judge Me: Mental Capacity Challenges To Arbitration Provisions, 56 Baylor Law



5 1%

HEHAT 3 30 &

60

1. Prima Paint 26|42

Prima Paint #Z27 A5 9 A|10 g elAo] 414

il

2]

Nee Aolgow

49

%

7FA A #t} Prima Paint H42 FTAZ

=
=

ki3

A 71

o
=

gl addot. &%

PN
T

=2

o =

JJo

3ol sty wel Apale] gAl

94

Jo

3}7]

tel ol 717

3|

Prima Paint #Z4e] o] GApAte] FAEE E Aol

Aol FAATE FA2F

1=
-

ol

ol
%0

o

Fith whebd olel@

=E

3

al

749-21H Prima Paint HAA Q1%

iy

Yt AleF dAe 5ol

2] A¢] (status)®l

PErRTe TS

=8

o5} o], YA}

W

B
Jo
N
=
%o
ol
0SS
)

ps
o

2 Spahr ARzelA] 7

el

‘_.xwo

s
)

3} gAAre] 2 ¢

il

o

Bo

To

-

)
"

of

Fich A1717

S

Blojdtia a4

il

_CH

W2 Prima Paint FAo|A AAg Hejo]

ﬂo

B
Jo

il

—
file)

]

= [e]
g TS

z=

2

=
5

B

el B

5_]:

e gabAe] A gl 24
Pt GAAE e ol

AlkE AAE 5 (capacity)o] §i

ol .

ohe

olelgk 7l

™

sHl

e

tell A= 7

Prima Paint ©-2 3} Primerica B2 9] W3

1
L

Review 1051 (2004).
57) 330 F.3d 1266, 1273 n.8 (10th Cir. 2003).



YUY FSEATE AZAE SAMATYl e 0|5 AUHAUS FEUtsd Helel 24 67

H, o= "= FAH (FAA)°|Y vl
2. Howsam TZA 2] u]= AvltiHde] &4

Howsam @22 Al BARASA SAAA 3% HR S Hel7] deids gl
A el HAAR Felstsiolof sttt A T AxIAT) weF FalA B
g W FAE st dud, AA Ay SyE] e FAET kgl taiA
g A eldildE @ 5 gle Ael7lel 2 Fegzte did 24& SAl A
dsiof gt O FeHAe A o da dAlz slE & 5 e ol

g

2L FAA S AsoF A He Zeolth

=
3 o gule
54 23 el F3F /b gk FAA THEA PR 5 S B
P F4E Elarns PGS s ¥e Aolmw, FAH Tl
AR @ e & AS AN FES o] Byalol frha PAREe] |
lo] Aeisel e welH dRolehs Aol The A8 Yt A A uhgdlel

58) F. Paul Bland Jr., To Fight Arbitration Abuse, the Devil Is In the Details, Trial, July 2000, at 31 (Z ] 2F74g
o A TAPAL AUe T slwels mev Ik Walel wek ASole 1 obde gadel gl
ohal B 4 Q).

59) Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83-84 (2002) (A|eF FAAFE o] FAAA e §HelslA|
BUS AFES AAR FAEA IAFAIE PSS AL F = A TAEARZY FF R
ek Ao Ho] sjof 3 Aozt AWtE -2 Howsam Aol #HAISHAAT ).

60) Lawrence v. Comprehensive Business Service, Co., 833 F.2d 1159, 1162 (5th Cir. 1987).



7] izl 2 Al

ol

o

ol Aol =4

S
Qi

5 1%
tol SRR 2557

gatn AR AR
2Ao] FAEAA AT ofof

o

FRET %30 %
of o

il

62

&

Aole}. 4140}

1
L

3
s

1}

o] Qg s ook

R

SREE

ol
l

o

e Aol

}

[}
T

HoF

g, AusAY A10xdA E7 =<

o

o] #AFH oz A%

1<l
[e]
o

A

=
5

A

Wl FARE AL AgSclA v duade oz

il

F 1

[e)

22

°

o 2%

)
=

ox

1
L

3

Aol e}

= 4

o

afete 7

5

AR A

H

ANt AL 2

=, A

]
=

P, (1) TA8%

)

At A0z <]
2) ALl

2=
T

TR ol WA

979)

£
Aol Ha 2Hel o

4 2

TC

L
AT

>

of

+ed

)

Nlo

)

ol)

o

o
of

ﬁo
B

TARAe TAAH <

slow, o}

=
-

o

ol

%o
B

3t

3
Aol ko

-

ot @} u]F o

-

B, ZAzgd] o

o] A

\

1= 2371 g

=13

9

o]
=

A

A
A

o=}
2R

o}

°

28 FAZGA e Aselale Bol

Aol thste] SAEA

HE e a7l

iz

,AO
or

o

A7t A

e

=0

H

—

ARpzre] Aeteln,

I

oh]

il ]

[

T

L

el A71A fele] gl e

o

o

[e]

i

S T.69)

)

tol 9kt}64) Prima Paint ZHAOA #HA A}

Thal A

]
63) United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582 (1960).

62) Federal Arbitration Act, 9 U.S.C. § 4 (2000).

61) Smith at 1061.

Al



0%
>
)
4o
or
1
A
d
2
N
rok
o
=
19
0x
2
e
o
o
Hl
|'O
0
i
o
1o
Hr
o
N
olr
0z
i
o
10
A
o
[«
o

lo >
L
o 2

T Ue SA EAlSHA ow FHAE F 3 d o] Fo distd
HgS g AFo] gt At k. ay o3 dalE wolEolA] &
Spahr ¥Z23} Primerica 22 Al<ke] gA]ol

fob u? 0 o 1o
10
o

g 2
PaAEe] felrh WAEel Qe slel B Allga wolucthe, Al
T

Halsee] guia Aelsx) ghe Atelt Acke faabl AU Tl v

S Yt P A2ARE A BE hs A4 F A A

il

vl
3
°
(-
2
) (o
€ gy oo M
so o,
rr
X
( _10
=2
2
2 op
o i

o2l
LD

2
M
(B _2% H
2

P H o2
ko{l
B
o
kv
—
Y
fr
&2
fr
O

N
N
(i
=
_0|L
N
fr
&2
|
la~)
3.
=]
o
av)
&,
=
el
y
1o
¥
Ach
N
g
ox
12
2
—d
olr
B
ot

1o
>
o,
2

2
BN
o
(o]
2
o
of\
2
MO
o2t
0.
)

)

Lo,
ol

¢

2
N,
A

o fr e
it
)
12
fr oft
>,
Y
il
o,
o
=
e
f
O
fr
>,
o
it
N oo 2
B >,

Jo
ofN 1o md & pe

o M o 2 (E
0.
N
>,
091“);‘_,11@

‘?j‘
g, 2 olft= ol2d &
il

gol X3 Aol YAAY &

S i

=
fr

HAxdT F Ade AYY Feole HAxHA = F HAT S gle Aot L AR
Apel Al F-2}8t}); Three Valleys Mun. Water Dist. v. E.F. Hutton & Co., 925 F.2d 1136, 1
1991) (Prima Paint ¥H2°] HEle Aloke] FAdo] #3 Fwnches AkS AT F e IWE
o] HgFHtta B ot}

65) Mesa Operating Ltd. P’ship v. La. Intrastate Gas Corp., 797 F.2d 238, 244 (5th Cir. 1986) (JAIAHES] A
ool FH AdH wEHY Fadhe TS AVISHA @RornZ Aofe] FaEE FHS FAJAEC]
A= E A 5L HALS #4351 th); C.B.S. Employees Fed. Credit Union v. Donaldson, Lufkin &
Jenrette Secs. Corp., 925 F.2d 1563, 1567-68 (6th Cir. 1990).

66) Smith at 1062, fn 165.

67) 1 E. Allan Farnsworth, Farnsworth on Contracts § 4.6, at 457. (3d ed. 2004).



64 HEIT B30% B 1%

& T Aokl ol PaA sl Aelg we PR Aflcuugel A%
¥ A7Ishe Aol 37189 s dgdEeel Bdol Je Prima Paint 2]

68) Smith at 1063.



HAN RSEATE AZE Sl oEt 0|5 AL FEiisd "alel 24 86

), vl= Al A SR EelvbeAd #d nE, FAAT A4 AT (2014).
ARy, Ak 8 FAEe Y] KA 2% i HAA I v= AWEAe] 1l

ul
=
ek A - v)ar A2l Buckeye Check Cashing v. Cardegna (2006) |

e

g= =

WG, TAVAE A M el el FAdle] A #EdE e
A137A A23 (2004).

ot5%, Al visAlRE A AW, AT #1208 Al2E (2010).

Joseph D. Calamari & Jospeh M. Perillo, Contracts 478 n. 76 (3rd ed. 1987).

Dustin Charters, Uphill Battle or Insurmountable Peak? The Pursuit to Uphold Provisions
within Arbitration Agreements, 47 Idaho Law Review 679 (2011).

Sinai Deutch, Unfair Contracts 122(1977).

John Edward Murray, Jr., Murray on Contracts §26(2001).

Richard A. Epstein, Unconscionability: A Critical Reappraisal, 18 J.L. & Econ. 293,
302-03 (1975).

E. Allan Farnsworth, Farnsworth on Contracts Sec. 5.8, at 70 (1990).

Richard A. Lord, Williston on Contracts § 18.10 (4th ed. 1998).

Claude D. Rohwer & Anthony M. Skrocki, Contract in a Nutshell 319 (5th ed. 2000).

2, ZAAT

Autumn Smith, You Can’t Judge Me: Mental Capacity Challenges To Arbitration Provisions,
56 Baylor Law Review 1051 (2004).

Federal Arbitration Act Title 9, U.S. C. §3.

NASD Code of Arbitration Procedure § 10304 (1984).

Restatement (Second) of Contracts § 208(1981).

UNCITRAL Model Law on International Commercial Arbitration, Article 21 (1985).



66 THEIT E30% B 1%

ABSTRACT

Analysis of the U.S. Federal Courts’ Separability Doctrines for
Arbitration Clause Entered Into by the Mentally Incapacitated

Seungnam Shin

Under the doctrine of separability, if the party did not specifically challenge the validity
of the arbitration clause, then it is presumed valid, and arbitrators would still have
authority to adjudicate disputes within the scope of the arbitration clause. Further, the
Primerica and Spahr decisions address whether a court or an arbitrator should adjudicate a
claim that a contract containing an arbitration clause is void ab initio due to mental
incapacity. If the arbitration agreement is separable, as was found in Primerica, then the
“making” of the agreement is not at issue when the challenge is directed at the entire
contract and arbitrators may exercise authority. If an arbitration provision is not separable
from the underlying contract, as in Spahr, a defense of mental incapacity necessarily goes
against both the entire contract and the arbitration agreement, so the “making” of the
agreement to arbitrate is at issue, and the claim is for courts to decide.

Although no bright line rule can be established to deal with challenges of lack of
mental capacity to an arbitration agreement, the rule in Prima Paint should not be
extended to this defense. Extending the rule in Prima Paint would force an individual with
a mental incapacity to elect between challenging the entire contract and challenging
arbitration. Accordingly, there should be a special set of rules outside of the context of
Prima Paint to address the situation of status-based defenses, specifically mental capacity

defenses, to contracts containing arbitration provisions.

Key Words : Drug Addiction, Mentally Incapacitated, Arbitration, Separability Doctrine



