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05 ] ST T She ] G0 w2 5 QU Fek, o] e} o] )
A QA = TRl SES, FA qldel A dululg ske] ale)
& 0= G829 Sulo] Q). ofelet Agu Thke Aol Theka A}
1] oJsto] Ak w s o] £l A= AP ehe] shpol ] s,
IR0 B A ARgiRtel AghE: A A A o]
i, AgRalolA] Al o] gulo] BAE AT ek 9 5 3l

AAAE )

woll AT}, &2 AEA A AR AL she ek 8848 E sk
A= Ae 2A A= A2 o Bz, ol EA7F == 39l AP
Aol S ol AU H &840 FAAAIARE Aol A il 3917 EA

o] Aol Aste] FHAghe] A-7-olli= F B3] Thol =l F
AR} uiA] 7150 =P E o] ot A Al BA] e HY o] el =i
Hoth D) 1A, m]=re] 7-g-olli= BTk 4= A EShA] 82 429 ‘LePage
A o] A I W7 IR 4ol =)0 o] B EA8h= Aol th

H
dhg o Agsolol QoA A A Allakel BAAEH HEUS)

>~
r?

].
o}

i

{s

fitlo
o,

g
i

HA= s AT Aol Ble7 ks S WAl Qs A= g7k gtk
3 thdael theko] A, ol 5X 5 ek S Al zlo] Sl
A= SRl QLA TRk Ak o) Aetdvlel] QlojA] A el = -85 AL )lvt 53]
AL o Sl APEA A A0l = 2l Bgw A7 BaAtol o

o T

B7t AR Al FolA, 2

1) Guidance on the Commission’s enforcement priorities in applying Article 82 of the EC Treaty
to abusive exclusionary conduct by dominant undertakings(2009/C 45/02), para. 23.
2) Cascade Health Solutions v. Peacehealth, 515 F.3d 883(9th Cir. 2008).
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8 57, 245 Avfeka, ohgide] AgANA Algixte] Zghl
= ojuls} Z1o] ola oS w=elshar, 9] A4, 53] o Aol
AP st g,

1. AP A 2 A7 31}

1. AHEHA

A1 M71X] (Mckenzie)3) &} 1] 3] 23~ (Peacehealth)= 28] @
%1 7k (Lane County, Oregon)®] W9 s H| A5 FHdh= Wlo|tk
A= Q1 7ReElel A 1A} 2%} o] 8| =5 Algghet. J] o= E|Q)

N 1, 2, 3%} Y EA R 2F AlFFl 9] a1 2|91 7H-El ol A] 32} o] SAH]
= F90%E T3, 1, 23 o BMu A T F 75%E aFakaL QiThy)
AuE=33onE xﬂ%zs—} | @=t)s) ¥a11, 2, 33} 9 B2 BT A 55

o} 21 HollA dars A7} 7hs sttt of 710l Al | 7HA 2 BAAE

o gFF A A ] 3= A& (reimbursement rate)©] ETh6)
¥ 113= At S spa A &1 3 (bhundled discounting practice )2 A] 3}

akqitt. olw eIl H i sxtoll A 1, 2, 3%} QB AE AlTskA| Rk A

A& S FA B2 7S Aehs ARiAE RSP HEuR, B3 3Al|

tste] Al S Aleshy &<lo] o] Fo| Mt

3) 3O F (Cascade Health® WHZFH AT}

4) 515 F.3d 883, 891. o] A1 A &AH FHAA S e} a7 FAAA ] = =<l
FF-E19] 12F9} 23F S 9] 841 8] 2~ (primary and secondary acute hospital services) A%
oty A Y AL & Fol x3ETh

5) 32F o) EAH] X (tertiary care)olli= A # FEoli} Aol T3} xR Fo| EFET

6) o] Z A 0] 2= A|3A|&AH(third party payer)’} =A]gtt) B o5 0| AE ShA}ol Al
Al&-3FA R, 101] ot k2 HeES E—EJQA]'ET]ﬂ A g ?5—01‘:} HE2}7} A
wohs 7HAS Agheo] Het|, B3| Aol mE Ags Asstal, o8y
SARE e 4BE] BE 438 Hose ?—27} #r} 515 F.ad 883, 892.
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Al H
hfjel] whE ER17d S Al s ElHA] ‘%Urﬂﬂ =37 —‘.l 8-S 8590 = A
23511, 1, 22 AH|AE 33} H |22} HAR ot 9 S-S 90%=
A-gsh7| 2 oGt olol W= B3R} 9 a1E A A S22 A A st

T u2HE 1,2, 33 9= HH] 2 p % a9 sloly B as X33
O 2 HI-8= A7 = Jlnt o] 2 Qlslo] BAPr} 1, 22 o SA n| 28} 34t
S| EAMH| 5 I E S shA] i, ER1E BiaS Algstr] Hste] 2%
= :rl?ﬂ]é‘}ﬂ] =HAk ol &9, @A (Regency) AR 9ils Y
5 A Atk W=7l F718HA] Sttt

o= g2 A2, U2 XA Providence Health Plan)7F Y1E X & 7]3
o F7VelAl, ¥ae BES|APE Lol Aok sk ek 90%0lA]
93% % {1733itt. o] gk At 1Mo Al Ay} vaieiE 1, 2, 3
AP AR 2SR5 S B A s 7 E A 0w Y3 B S| AL H]slo]
w2 7HA (e ) = AlEetAl HQItEs)

A= AR v A Akl S Fske] BEAL A ERls Al e3h 9
ZHAR Al1E R A2 %) vk ntal Kot A A|7]8k vk il v]aLe]

7) AZ A& A Z A (Preferred Provider Organizations)< H]=-2] T o SA| =] Y=o 7 9
AL B 5 BT HAE BEAF T A3 AlEARe} Aloks A Aske] A3 X]EX}Q] a7
Al R1E 7HA 02 Au|AE Algehe Aoty oA 24 o 5477 (Health
Maintenance Organization)2} ¥]ale ] @ 957547179 H$ A4 3/17} 2] of] A
olglatar lovt HeAlgap Ao A = ol gk o7t BE a8, @ o 51A]7]7l
A QAR BA7] Sato] Mh=A BRAAT HEATA 2T BATL 2
2R oI5 2T 7 i, @) A maATelM = Aok Slngdat ofe] guate] 1w
PSS A S )RS A 2 S
85 & T vk AollA ztel7t AeHAHZY, 7= JEE = ol7HAIM], 2005,
113H).

8) 515 F.3d 883, 893.
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o]# st Astan) 7} =78 3 monopolization), =% 35 (conspiracy to mono—
polize), =73} 7] % (attempted monopolizaion), BHEFZAE-A & (exclusive
dealing), 7FAXPH (price discrimination), & 3J91(EH A 74, tortious
interference)ol| 3Ggrh= 745 1Glch

148 ARRHIHL the U.S. District Court for the District of
Oregon)ol|A] 7|9 27] T2 A Al 2] A=A (summary judgment) = 712F
= 31aL, Eetle]el S0k - 5 w4l o] =3 3Hmonopolization), 3! &5
(conspiracy to monopolize), BIEFZAH-A 2 (exclusive dealing) ol tha}ed+=
v)a1e] )& FAsk= HAS, 543} 7| =(attempted monopoliztion), 7+
% (price discrimination), &H 891 (EH4] 7H4, tortious interference) -
el thatodi= vjare] A9l I sh= HAS Wl al, T1of] whe) 2}lo] 1 E
F2ol tiste] 9] are] Ealul s IAgsiaith 1 5 Al & E3 51
7127} A=A thke] A 23 SUES- Q148 Fio] =gto] E|AT9)
ool tiste] T a7}t A4E SHGlaL, Wil FofdkA(cross appeal )& 1T

A (AR A9 )2 14T 2488 deste] vt agt 77

=33} 715k, SHE S P2 are] Sl e s ] ot

9) 515 F.3d 883, 891.
10) o] ARAE Ao el darsx] ek
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I11. o4 el 2%
1. Ao 54

Agkg o} v 23k G802 79122 5 45 ek 7912 AR 2
o Zrajof 3T}, 7]9187] 0] A 2 AT 2], Adkvhujel A MEs
b1 $A o] Fujalx] Al zjol| A el o] QQuk11) Agehul 2= A
H Rl Al FA AL 5= QlaL, FHAIAE o]elo] & 4= Qlrh12) Agtwn)
Q1S Sukatm 2 AR} Qg A= 1] B A1 o] o) e ARES s
5> Q= FEs 1) Fivk FEAE MR ghie 9o 2w e g
oh e w80 2 gl gk 4= QA Hirk o] o} o] Al 9l Abel A= 7R
ao] e, FRAL WA= Bl & <late] Bl B G820 SHo
Sick. o]2]gk o] froll A Agkvhil= WA Blala Al Hl o] gl AR
A% A2 sl Agye) AR 2 B o2 2 ol fi glu). nfabA
A2 £3 3lo] AAYATA S Q= AL AFE We s} Q1)

ol2jgt ol Byatar Agelzt AAHAA BAHE AL o] 24
BEEF gAY o BEAQ AAAE viAlEla, F)H 0w AuAFEAS

“
Argshoith. ARIA A ARESE ATMUE 2 ARk 9L, ARRIA B
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11) the package discount gives the buyer the choice of accepting the cost savings by purchasing
the package, or foregoing the savings by purchasing the products separately.

12) Bundled discounts generally benefit buyers because the discounts allow the buyer to get
more for less. Bundling can also result in savings to the seller because it usually costs
a firm less to sell multiple products to one customer at the same time than it does to
sell the products individually.

13) 515 F.3d 883, 896. Barry Wright Corp. v. ITT Grinnell Corp, 724 F.2d 227, 234(1st Cir.
1983) 58 Y83} At} Consistent with that principle, we should not be too quick
to condemn price—reducing bundled discounts as anticompetitive, lest we end up with a
rule that discourages legitimate price competition.
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= AU E A7t 2.509 e o] AL, Iheljrhk= 5EE| 1], AE AR}
Y& Agtatulsias 5.25E ¢l %!
RS AT MU o] A7) WFHEE} F& 70| B R &4 o] gl
B HUMUE AR 4 785 &HAPF s e ol gt A
e, 2RFE 0.25E 2ol 3ol oHOlc A9t 3 = ol o]= B9 7}
259]) B} 3] W2 71A 0 2 =4S Hol A9} Aol A uljAl|E 4Rt
off glth14) o]2f gk 7] %2{Q] Rl W= A, F5a58 Aol A R o
et AES At 5= 9lE By AY ARl ujAlE 5 S-S U S
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517] o121 213k el i), Wby welgEe] delg A e 8e)
3] g AW B7Re debdok sha, AR 1A 7123}
2 7)F05 & Alo] ohe}, A Ao WA %

&
Q1 P wjisto] 1] gt 7o) ke

14l o] AR A33¢AH 91 9] LePage A7) & vl Al el gk 32X GGury

14) 515 F.3d 883, 896. A7} &<1sk 2 7562](skel A 8“31 - 8ol & 525E])S HAd

W)} kil Aol ARFol wjR-gh wheb ARFRtul bl sukelol A deld
LTSRS UG 3 el 0259507} S, oIt 49 W Lso@el op
W8T} S 4ol sl 4 UAE AT Ao olad - Atk

15) 515 F.3d 883, 897, Bundled discounts can also pose the threat of anticompetitive impact
by excluding less diversified but more efficient producers.
16) 515 F.3d 883, 897.

17) LePage’s, Inc. v. 3M, 324 F.3d 141(3d Cir. 2003). ©] AFAA, Y11= T go]X AYAL
AARL=Z A7 T o, Sl g B2 FrEH o] 2 E AAtelal o, daie £y
go] ¥ ol ]2} o} f%“?re AgAbstar Qi 951 FHE 1:% TS, A
F, oA7FE A, SA0 AlSE, QAR AAsAF AlE 5 671 Al tiste] WE FAHﬂOl
E (bundle rebate) & A3kt Yaie I a7} o] sk HE TW|o|EE Falo] A
A1, 2z, o] EX A3ZRE vkeittal =48 Ealuld-S Felgith 142 M
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instruction)oﬂfﬂ A FsPHA], AN E LePage $H2 o] A4
A=A 7 A E AT LePage ¥ of| A 3] a1= oFg-4] 714
RO
ol otyr g a7 H|- KT 7HAo] v
AT = LePage A9 |2 A o] ofers] 7148 3 22
(predatory)’ sJE}7} of e} ‘Wi Al 4 (exclusionary)” S EjeaL HQ
I} 1] E-H T} 714 o] wre-x] 2] -4, 3]9=(recoupment) 2] &
g5lx] ol Flth= A&l o]=Rit} LePage Y29 WY
o] vlj& W), X197, 219) o i, 9] a19] A ztof| Tk s e, 7FA <]
=, gHlo| B R &
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3] aLe] gl 23 o] F- il ol skt el

5ol == LePage W] W12 211 545 =88l3lt). 12fv} o2 3 44
Ape} ek gk 3R] Ea W AAE Asld Alos dAsl] of
T Wk WAL QIeh18) 1 A A Akl 19 2 g
o] Atel7} f-glela, 1 ek 7]l FSIQIAIE o o §lom, AR A

W ALE, ZelolEY Asz NS Rgska, My A2k vk Agsgch Fa
of| A /‘% H A2z flute] A o] E]"i"’ ZN-(paneD) = FIRES FA S o, A ge

H
A (en banc)L NS A wEt =1 R Al B AUy ALz, Sl
A3Zo] FAZE thFo| x| x|ut o] AbA -8 vjA| A el dkel(exclusionary discounting

practice)° M Al2ze] FAE =olEal vk ZAE, A A 2SAT (A2
)y, SHAL 2017, 633, 6341,

18) ©] {%@8 FAAGeAAM B vEs vt SHEEH] RlelE AR RS
AT o] HellA o] A o] FFAI B s oA Hojgtl= AJZHe 9lth(o]

HEE o] A ALA Wil AT M_Ur FaLE 178 AT, DA,
6344.

19) AEE, 1552 Absj el Aghavlel APgAE o] sy, B AlTtAl ek (A0
2%), 2017, 274—275".
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A tjj 3} H 23] (Antitrust Modernization Commission )+ Agrakelo] i
= S ] ¥t A E S-S s YAt IlawkE g 5491
ARG =R AL SHA] 22 Hol| A LePage A0 72421 i

1A A, A old @ A 2e] 1Ko Felselt

ol

rl

A

3. Aglsl G 717

2 o] LePage B2} U-E 7|55 288l w} 744 1|8 752
DA ALEA ) AT A A SR AgaulE B3 E]lol A 9aLe]
H 8= o9 SAHLA7} ZA S AT v 22 xlo] = ZA = AT

AA, GLGFAA 7HA S S35 Ao AP gl A 7HAS B3 v Aol
Al o Zpo] 7} Ql=A] Aol T, S, G dEll A 7RG 7)ol AR E
of 1tz 482 = A=A 2] Aoty T dEell A ofgA 7 A o] &
A== 8-, 7o) vl R 0 5588 AAXE wiAleh] o Hok 1
2Lt Shol| Al 2 AR Alel| e} o] Adtabmell A Y7 H& A9l % 5

FEEAAE A 5= Ark2d) o] Fel| A ofek2 71EA 7o gk Brooke
Group24) o] AA| 3k wie} o], n]g- o] 2] 7hA o™ A d o] 917

20) The LePage’s standard could protect a less efficient competitor at the expense of consumer
welfares.

21) The Supreme court has undoubtedly shown a solitude for price competition. mistaken finding
of liability would chill the very conduct the antitrust laws are designed to protect.

22) The antitrust laws protect the process of competition, and not the pursuit of any particular
competitor. The antitrust laws do not punish economic behavior that benefits consumers
and will not cause long—run injury to the competitive process.

23) 515 F.3d 883, 903, 904. A defendant offering a bundled discount, without pricing below
cost either the individual products in the bundle or the bundle as a whole, can, in some
cases, exclude a rival who produces one of the products in the bundle equally or more
efficiently than the defendant.
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o

=, Al el oG A8 AAQITFe] ZAlol A Sl &
7|=(discount attribution standard)< #-&&ol wet 1S Al
A ZEel thate] A-&sl= Zlo] ofu et g eHitol| thste] #8381l t.25)
o] Hlol| A @ do] HIAE} At o] Bl AE= A tE = 3t o]
gk eRlFE7 0] Qs Fate] 7 Aol A 5185 9ot v A EH = A
YA R] W] Abololl A AAg S AT 5 U Hrt.26)

AR, o) Hl-E5 7 o= & SR o] Aot th kol w2 A
ZY7te] nl-g-o] opug} Apal o] H]-8-S 7|E 0 & ghth27) 2}l e] B8-S V]S
28 o] 222 YR RE & 7 e, S RIS 22 A 9
< 39T = U= A1 S (self test) 02 75 = Qlrh28)

YA Astgtafol] 9Jo) A% Brooke Group2® ol 4] A5 H]-8-7|HF K2

24) Brooke Group Ltd. v. Brown & William Tobacco Corp., 509 U.S. 209(1993). ¥ 3L(‘Brooke
Group Ltd. ol A ‘Ligget & Myers' = H7A = AthH e} 3] 2 (Brown & William Tobacco Corp.)
= 25 g3 atelt}t, 927 ¥ W= (brand name) U] thAl 7}A0] 30% WS AU
(generic) A17FaalE dmjatar, o]of] hate] date A7lavlE st g7l
A1 18703 7EA A o] WS AP W o= stal ik dale 9av) v E R

< A7tE Aujgto A ZRIE JERPHC] 14 JPARPE 915 SiGlthe ol ®
S-S T8kt 14 Oﬂ*i HjALL Eaful s Q18 skal o, 'E BAE HEA
o= Yil HAVAS SIGlAL 24, diHYE 22 HAAE A 4 HES sIGlth
BAAE, TEAA N i**‘l?’*(xﬂzﬂru, 620, 621,

25) 515 F.3d 883, 906. discount attribution standard. The full amount of the discounts given
by the defendant on the bundle are allocated to the competitive product or products.

26) AR ALGALN Al BAAE Al e THAARAES FH T oFE o}7ﬂ =
A9 AR AR & AAAE BEHARE ARjRbE W 7P o= Q1 43_04 =5
A FsHAl 2 f13do] dorn®E AHg o] sttt 515 F.3d 883, 907.

27) A potential defendant will likely not have access to information about its competitors’ costs.
o] HellA thdde] HES 793 B2 5 3142l Ortho W2 (920 F.Supp 469)2 3]
2] vl-go] ofue} ARzt vlg-S V|FEo R k= HollA o] glvkar Hgktt.

28) A seller can easily ascertain its own prices and costs of production and calculate whether
its discounting practices run afoul of the rule. 515 F.3d 883, 907.

29) Brooke Group Ltd. v. Brown & William Tobacco Corp., 509 U.S. 209 (1993). At &
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(cost based approach)?] 7]E-Qze dgjx|x] Fovg w4 7P H|-&
(average variable cost)2 7|02 Fts||of gk X4 35}%ITt}.30)

AEA o= A2 9 a7} A <] 1, 22 R 3%} o §44H] 20 tiat
o] glol3l FM(the discount on the entire bundle of products)<- 74 gsH= A%
%11, 2%} o] S Afr]2~of| thato] vl 8-, ARl 1, 23 o A H]| 2ol
sto] 7 PAR]E- olsl® Aol Yt S sof dhar sdsisitt o]
o} A = B]E-2 Al E 3 9] aLe] Hlgo| B R, v 3] At A H o
2 Y37t vlg olst= 7 A kel A=A A= = Slo] opv e}
| 17} H)E ofet= 7HA & A YA EAlE TR B okrk3D) o] 2 gl o] o
A 1] 31.2] 37} v A A Q1 oJujo| A& oFeErA Q] oju|of A& (exclusionary or
predatory) ‘g-&3¢]ol sligdrtaL ®7] ojgdriaL e3it).s2)

7191271
el 77]%3*71 da A2 ARAlY A = wjHskgl o, o

2 7Fs7d0] vk ol fr = 37 SAFAP L E asttt

BA-L- 7FA o] 2

i

71127l thate] 78 (coercion) 8712 =Ho] Q.

L TLEAR 79187 ool Qo] Hat= AR o}

_O|L

x

&l

I3

K]

X

ON

s

4 N

H|-8-o] SA e tiste] AualA] %L, GAAFE ] Bt 7PHel & o= H|&-& 5§
sk ol Folstlths AR RE X A3tar dnt. oFEA] 7EA Ao A 7HA o] Pt FH]
(average total cost) .U} S8t = H 7 H]ﬁ(average variable cost) H.C} =& 7%
= AWttt Bokt), oFelA a9 (predation) ol 4] ¥ +FE 1] 8-(average total cost)oll
gk A dekE AlQetal Sl oo)rt ok AAE, TEHA NS AT AT (A2,
621%4.

30) 515 F.3d 883, 910.

31) 515 F.3d 883, 910, 911.

32) ARHZA L 140] A3 43 r|Ee] Qo2 ZHAA S (anticompetitive conduct),
57 9] X (specific intent), 582 FH59 93 (a dangerous probability of achieving
monopoly power)”7} 8 8FH= Aol whet A gk A¥, B9 7t FHEA et
St AolA YA 7 g7l gigtd s A dHS A &2 Aoz Bt
515 F.3d 883, 893 & n.3.
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7191E719] S kst o3

ol a2 ka0 a710] I st AAe] XA, o] ARAA AT
Alell Yehd o] ks B 7Fa9] ado] 1AE s Aol el €Al
o] o] F& TS AR Al E] Ak 2 228 Al-S AelA] fkrfal Boktt
A& =9, BAsALe] @ A o] v e Agaid s 7Y
84| o ¥| a7} 7HA S 1S o AT Flo] W SAke) oAbl
83 GRS PR TaL SAsIITE3Y B& SRt Atk A il
NE = 78 A5 A&7 o] O solxivke= A Ao = g ol g
1S F53HE AL oA uh o] ARl 7154 R SA) 92 BE &
ZelA B8RS FHlskd F AR dEste JAelA s
(coercion) & ¥ “d o] WAL AT} o] Abol| A 317} 32} & S A H| 2= A%

33) Jefferson Parish Hospital District No.2 v. Hyde, 466 U.S. 2(1984). 19713 24, 3 3.(H
Hol) 7} 8-3}= ‘East Jefferson Hospital Y2 Roux & Associates” P} ¥} oA} ¢t
o}, Roux7} 9] a1 ¥ el vl 2} JALE AlFstar, B2 v o] 298 98 283
]_

r\l

,AH] 7B A s B2 R H EE T TE AlISS IR o= wiERA Aok
AAstAtt. o] Alks Sate] AlF17E <t RouxThe] Wle] viH 3} dF-& 335}
, A3AZE B ol A vl 2 Au) 25 AlFe 4= QA = AL 1977 74, T vl
229l ¥aL(Edwin G. Hyde)x= M-S o] 88 = A= Fol o (B8 = A
L, Roux®t Wl 7He] wiE4] Akem Qlste] AMEIITE Hares A ol o]
AL Aleko] AR Al1zel fIRkE o] 93tk gl (declaratory judgment) 2 AHal S
Heo] oo 2 A8l EF o= A1 ® (injunctive relief) = 78k &8 Al7]8F3ITh
PO 937 sl2ag o sl NE AL SAsh A7) S8l
AL AAA TS B4 i g4 HAAZ A4S 97|siginh Ee A
o] AAE=Ao| #ate] L o5 AT v, Ao dS Bt 7192
71e] diste] FAH el HelE A8 AR #ete], v e A 93-S
H78HA] g A APEAE S FAT o= 9] Alcke] Asitial & vbA Ao
2 FAHe] Helrt A5 K] ks ARl §] Aleke] Fld] A sirial Hok
o} o] HeA b d 7127 oA FdHe] H7H A= grgE Algg Al
(detailed inquiry) 7} B 83}rhal o =X FAeH o] el ot o] ¢3] AlojolA dn
sk A ES Fg AR Frptar k. GAE, FAEANY AFAF(A23),, 6139,
34) 515 F.3d 883, 914.

[ o o
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N

of AR FRAZA AN AL welehe 7 G B]e) Ao

a7k 49 5ol rkar i Role,

X

A= aAE Fejo] Agtavirto] 385 e e A (pure
bundling) ¢} A3 55 ANE FrlskE Ao] 7FssiAIRE o] A 9- 1 =2 7}
AL A Fallof = &3 A (mixed bundling) & 723k = 9l=d|, T
= Aol M A= A S Ao nhsd) i A = A
S| o] A E T Qi o] A A o] o g} AvE)

A
W9 o) Agavle] ZAARY Bkl Qlof BAT 242 ¢ B

N

A, AR AR BAEAHD S L, AAARHD S glow,
AN AR oPU w% g SIS ol Fol 4 Yom

71An]-& Eﬂ/\E(price cost test) & & HQ7} = AANA T5EaE 4
AAE v A S glo] J=AE AAFEoF St Y-S HET o 2R Al14] o]

Ad 2 1133 LePage WAS w=x] ka1 v 7|¥F B4 (cost based

35) Guidance on Article 102 Enforcement Priorities[Guidance on the Commission’s enforcement
priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by
dominant undertakings(2009/C 45/02)], para. 48.

36) A3} Guidance on Article 102 Enforcement Priorities(2009) % A gtuljo A &5 #}2]

H]-&(packing and distribution costs) 7F49} 4B A}2] A H]-& (transaction costs) 7A=Y
SHelA ystE a8A-S Lelstal AcH(para. 62.).
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approach)©] & Q3}t}al B QJt}37) o]} FAlo Agtanl o] 73 AA|$Hd H 7}
o o] vl =2 7 A& sle et e BAAIGH o] )1 H 4= Tt
= Aol A TSR] ERlamef ApE st v S HAISHIT

oje} ] ti Aol AtH Y] Brooke Groupss) ol x| AA| € oF
g4 71444 (Predatory Pricing) 2] He]ES 1t = W& Aol Hi= A
T UUh39) e A S ‘%‘?—i’é‘%ﬂr AP o] ARlol|A Aol & T
HakaL Qlat =
Aom el ﬂiﬂf% &ato] Aol &S vl gt AollA
‘do] UTE40) 53] thad L ofaH 7PAAA Y Fagth 7|l
(recoupment) S.710] LG gHx|o] tfs}e] A2 =
T zpo] 7k Qv

AR, o] A9 71 EHol= S Aol A YA H7He] W
2ol 3o, RI7E 7S A ste] Aol & SQIEE HA| Aol
|HT 7FA o] YA & Al g s oF gt}
+ AS XA Holo). Agtanl= 743 F(contested purchase) 2} H] 73 7

F-E(non—contested purchase) 0.2 Wo] x| 11, Agkhul o] 73-$-of H]7dgt
H-9] el o]-g-ake] ALl BAAE wiAlsh= £7d o] SlEell Hl5
o] oelgt 7 WHAlS Al o] EHe) Bileh= WAl o= olsfed = Q)

ThaD) 71 7t Ao QlolA A Aixisk AAE 5

x0

/

o
x

i)
b4

Z

_,d
e

RiL)
o
)
PN

37) ABA(2017). Antitrust Law Developments. p. 261. -F-2As H Y3 = 7lo| =gkl
Fote] Ao A BHo|EE F3 ERATAE 5 a g YA vl Azt A A
3kl 1t Jones, Alison(2016). EU Competition Law. Oxford. p. 495]. T}eF EH*}-’J’ﬁJ/}
o] ANALTIEE AEoleAs s ¥ ez Wl
38) Brooke Group Ltd. v. Brown & William Tobacco Corp., 509 U.S. 209(1993).
39) Sullivan(2016). The law of antitrust. West. p. 129, 130. &2lF] <& 7]+ A 83l ulg}
AGRNE Eoho] WG RO AT Belo] FIRRAA B Solnr) 2
oz opE o B A0 B 4 9Tk Aol oFed 21Aagel Helst 2
Tl e Ao® B A2+ Durkin(2014). Monopoly Matters. Volume 12. No.1.
ABA, p. 29.
10) OAERAS BASEA R AN elsh Holh drks AAe] A Aazs
Hovenkamp(2011). Federal Antitrust Policy. West. p. 406.



[e}
S AEs FHA = Virgin Atlantic Airways

-

o o] ol e RISV
Ltd. v. British Airways PLC ¥4 44
& Broadstreet Corp. ¥245) -5-0] QI 01} 46) T/ kA o] Sl7]457 | )
Bl lamo] 91/ bl ks & Al A= 3o = glvk
YA, &5 58 78 AR wiAl Al A= A ARLlo] 2w efrtol
£ A = Qlojop st g, o]uf) A= H|-8-2 A AR}e] vlg-o] oz} &)
AAFe] H-B-S= AR Aol Z3drAl R e A el B HE(ole
AU oL i) o m = AR A ARIARe] Fdduell A APEA]
A AFd AR H]-8-3 3 APALG AR BIE T oW AS 7E 0w EA7LEA
vk gl o] 9} whed A& ars 9 2018. 1. 31. 4312015738131 A (F)
A g

OTE) ARRDINIANA] “FRA N2 S AT olH SGARGA T 1 B

) Information Resources, Inc.(IRI) v. Dun

41) Durkin, op. cit. p. 28.

42) Ibid.

43) PEE, A= 277, 2799, 17L& 7L v}
Qo BE A5 Aol QEAE ofd ByalA o
7)ol tiste e AR A A At iske] AU Al A
A mew AlFoleh A tekd ofde] Al

44) Virgin Atlantic Airways Ltd. v. British Airways PLC, 69 F. Supp. 2d 571(S.D.N.Y. 1999).

45) Information Resources, Inc.(IRI) v. Dun & Broadstreet Corp., 359 F.Supp.2d 307(S.D.N.Y.
2004) HA4.

46) Hovenkamp, op. cit.,, p. 405.

A7) 7IHFEAAAA A o] s st H| 2 B A FAIHI S Algetal s dals, 7
IR BRI Ae] SKEAE s ARk ARt sk 3
AMH| 2 o] o Y 3 APl o] THE 7| G A A AR oAl AlE ek AEA
M2 A A ol g a7 Wrhur) v el st Wolals 5 71uA A A8
AsAu| = A St HA o] &85 TR B 7Moo dleiiltt. T 9L 3]
2015, 2. 23. AY3] 9] 94 A2015-0505. 2, o] AFA P+ 0}?419} 2L ol f=
T TS T3 71 GHA A E 2 AEe] APl A ARIARQD are] A
W A3 FEANZA PGS 3F = Bele BP0 vgfe] ke o)
2 st FAAFAE AAZL 217 = A5l sidetes 8 N Alsx
o)2 A3 A5z, 38 HH AW A5x A5} Allse] futate] stk o]+ =,

ME
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o 2853 0182 TelshA gk A AT B Af s 182 7]
Fom Agahs 21 g eka BAskglTh A ARl et o)
Hehe Geulo] ok B M-S o 5 geelE A ARte] u] gL
sejste] EANE BT o)k ks AL £F5] o drhs HolA
9Ysh e BOE AP SLOR RAITE APA A AbiAe] n]:§-2 7] F 0.

Z(self test)©] 7Fs8H = HoAw zpodAH

oA, ﬂ%‘ol = W2 5] Eold

At S E31 <1 (bundle pricing) ol tiale] AHitE Qo] dtto] gl
AEfol A,51) AEEAR A 2ol A Agtafjol| st thekst

L
o,

S8 A5x, A6x, A|5532]3e] w9l arel| A Vq“égé 2 e TEE S
SHtt olol] tiste] Y= 9 AR HAAE o 2E AV|EelA, A
S D3] o A 8-S A stal, o] A ul A /‘P“X}i/ﬂ A 9% ¢l
AEAT, SAAN S A Bokal i, AAAEAE wiAAA S o A g
o] o g BAS FHolA] Zalgithe o= s AN L3 HiS FHAsGIT

48) ABA(2017). Antitrust Law Developments. p. 261. 7FA 0] H 7 B|&S A3 51=4] o]
FE Q7= A9 ‘Areeda—Turner Test’ 7} A-8% Flo|t}.

49) AA S0 AS o2 FAF= FE 15 LR (type 1 error, false positive) 2}l =
g, AAAA ] Q= 9= AAA Aol Y= A o s sim olel| e,
ole} &gl A YA AS SAHoE A= AL 25 S F(type 1I error, false
negative) 7} ETh BAE, “F3e FEq 9ot AAAFe] 47 HE(A686%), 2013,
303, 3049,

50) Hovenkamp, op. cit., p. 405.

51) Pacific Bell Telephone Co. v. Linkline Communications, Inc., 129 S.Ct. 1109(2009)& t&d
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ol
XN
&2
rlo
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HJ
OS]

0Q

@)

¢ <l
i,
o)
iy
rd
L
B=)
=
oo

th52) 21 A u]gr Itk 245 A Es
7k Aol A543 A
tho8) o] T I 5
HQlt)54)

ool tistel =, diduba el Al whE 79 AP A AR A=
7HAA7el lef B 2 TS 7IHIA HRLAL, 7ol wheb M = TR e

FhelSH= A A A7 18 R A ARSIl fsle] A

A ERE
a7 errhar wo} of
A= 1)

= = O
H| 25 5 9

AE Aol A, oA 7HA A o] ohd o] o]t Y97} 9

AzHS EAAR] RO R AASHA 2 TE R A

. I 3L(AT&T, Pacific Bel)+& TAE &34 352 YA

ATt Y3 (Linkline)= ¥ ZFE YA HE3|4S o}

AU A ~E shar itk Yars varl fa oA gxg 834 sk

=2 7H40 FFEta, QEY AH|AE B 7Aoo R AlFEs T oolatE A9E
I

Ho M{a

ol it

}

Mo
of kI L

i

H

Sjglom e e Alzzol SUETHL Fshe] AL E AR 14, 288 7 e
M A2z ks AR oL, oA o] & F-As T AAE, Te A &
FAF (A 23,5, 622,

52) ABA(2017). Antitrust Law Developments. p. 260.

53) Guidance on Article 102 Enforcement Priorities(2009)= A3 S £31 &le] 74-5-o
L 558E A HABAS & g givkd BAAIGAQ] a9t = AR B
UTHpara 59.). ©1& l3te] S v S Y-S vlush= Ao] npA S| vh |4
Z o 72 7}A 0] LRAIC(Long—Run Average Incremental Cost) H.UF SH2 7-9-ol] A= 0]
MNYgshs Ao 2 Bl thpara 60.). FHAT] dello] A5 AgAE ] F8o=
ARl (bundling) ol Al oJE W 2ol o AJA|= HEshA] 2 AoE Bl
[Whish & Baily(2015). Competition Law. Oxford. p. 780]. P L3|7} ZALE 7)A] 8
T gl (settlement) 2 F A% APA S % Coca—Cola Italia Undertaking(1989) AFA X} Digital
Undertaking(1995) AFA o] 21t Jones, Alison(2016). EU Competition Law. Oxford. p. 480].

54) AIAS XA 5= FAZ = Collins Inkjet Corp. v. Eastman Kodak Co., 781 F.3d 264
(6th Cir. 2015), Vesta Corp. v. Amdocs Management, 2015 U.S. Dist. LEXIS 118188 (D.Or.
2015) 5©] AT} Collins Inkjet v. Eastman Kodak -2 A, ZH )9} Y =&
25 #fdli= Eastman Kodak-S ARl 2 HE a5 90 uf, THE == 213
T AFukA S eSS T EHE & =7} tying product, A7} tied product®]t}). &
B 3 FFEZ A AFFAA Collinsts THUE JA9t ZHE =g BF s
Eastman Kodak®l| thste] 71912717} 91 alth= o]+ & du]4] a4 8-S -8k
APA L Yol o] & WrolFo|x}, seto] Akl ot a4 14 IS FA8H3
Haffirmed). E&%%1 AL wjAlS] SHAA 71918 7]0l] HEg Abdolth, &l Al
T3k A2 FulR7F ‘tying product ol gt RIS TFE oA AT 5 §ls A

2 7HA0 R AT wf ZhA|EThE dAolt)h v]E-7HE Aol whe) ERle) FES
AA = sl vjE3ste] $HAIH]E-(incremental cost, S -U 7P H T} 714 0] WA=
H7yste, 2 sk 71AS B3 719127 = AR U ‘tied product 7} H]-§- ]38}
o A9 HE ¢Hkek Aow & 4 Qrhi= FH Aot
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Q)
56) ABA(2017). Antitrust Law Developments. p. 259.

55) Sullivan, op. cit.,, p. 129, 130.
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2R ot vk 71970l M T RS elshs AL

Alekol] w2 <42 (a contractual obligation)©]&F

oAM= Al AEY dlE 7 0w AR 71 7 A o]
= 7 (inability to match the price)llA] F-AFd o] 2Jc}.59)

upeba] Akl o] A AYA IS ksl Qlof oA o == Al A w4

AFAALS] 7 el gk 714 o] W B R SEEA| S HEste] AR =

78z Zlo] nitAshAI R, Z12f 3k S o) o] Foj x| X] @2 750l k= A

291 QA (qualitative factor) 52 E35to] s5as 74 xgx}gl B A 7} o] 5=0]
2 Aoz oA e st AR e Aol AAAIT S AR A e
T 1AL, o]ol| thate] AR ul A ARl Al 127 5 é% HESH S 5l
SHAYS Fshe Wk a1 = Itk LePage W4 o] AlAgE 2 H
73RS v A a7 LR AAREo 2 A IS 1 sk A2 ksl
ARE, 744 H]E- | FTEoHA] 3 -5l

ME
ol

59) Hovenkamp, op. cit., p. 406.
60) A 7HAMEA Y AR Apolv) &S ArEshE A== bid, p. 406.
61) 3dANHA Foz= FdAuledl 3] (recoupment) WA BAFe] @710] B dkx] gt
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7). BRAN A A

Agkil o] A= thFsh Al ool A Ho] ARgE a1 9l o} 62) Aghgt
afof| A AR o] FAl| = 2 S-Sl A A Aol Fare] Agkt
o A === A gke] 9lar, U AL T2 WEEA Al ALl A A
#2185 3L QIrh63) & 51, QIE U} LRkds), o] 53}, IPTV 5=
Agsto] dhafjetarl T1of i ARIES A8sh= A EAlET H7184]
AP Al E Al42%0)] WE T 49] 4. 1} 2)E “H7)BAIAH] 29} T

o

A7V B, Mg, A2ze] W W, QIE B Tle] WeAle)
W, A2z T Qe HEv]cio)

H] 0] ] 0|} 420 Hea}A) The Afu] o] Hlgolu} 4ol o 2 1 a1
U, The AH] 0] Bl gl Sl S HesiA] A7) FAAH) 2] ] o) 52
o) 0.2 BFate] 17| FAMH| 0] o] §2 (7| BAH| o) T AH) 2
o] ol g Fo] To| BRHE 4ol Agwuln 2o 2 FE W
olub A% Bl tlhE APgehe A4S FA B9 0] §3 F S 74

QA = U
Wy s A A e 8o EAldr B

SHA] ol APl AR AFe] R E U E A2 a3 H Y 2018, 1. 31, AL
2015738131 A (AIOJE] ARzl A o] g.7d0] F g alrt= HA|A “darell Al 74 AL
AR} viA] o] AFFA QI o] &3] 42| 7Fe/do] EAgTaL BY] o] Pk AL vhekel
o]F-o|t}.

62) AFA A AFGATE obd ARIA7E AjfelE 3 A Selle T2 A 9o A
E3gadolt Ak Bao] FA gk EA7F tlFE AL Q) o & EH AEA] S
A2l 2anAR S A (FFAALS] 2017, 12. 27. A|289%) 1L 4.5 “AFZAM]
AbsS AxAdEel e ES A (o]t AR dE ol g} ghrhste] dudt wf An|x}
7} 247}l Alekx1S HEe] <l AR G QLS Abol 7} A ool
SRAEAS B A Aeke] Aekdlw 2 9 HYw (-
), HY71ZHER7IY), Ao ] o] i 5 Akl FaAte] tidl] Fite] Agse
ofF sttt = 114 55 F .

63) AFE, AA =it hdH|, ek Astevl Y] AAay: A S

=]

o

~_ =

o] Aghafel ek AN HE, AAPAT(A2738), 2013.



S AU 27 RS F 8 R bl AR B 02 FAMN|2E o]§
Sh= e 3, S BN FAshon o]gl 17 SolA] el
= A S 1 BRI AT A 2 714 %— Fajo] e A0 w 4
2 AT AANAAE WA 915kl AREY] BASFEL e
WS A Sei7 A7 v ks

okl
o
X
)
s

o]

]

£ A 291 9] Aol 71208 A A

A A Ake] -39 ol AgavE A E o] A= o), A
o] -5 L g A wheh A, vk A, Zeke] A e el 7
5] A8l 7hs e Aoz BRIt of= Al 7F A= AL Ql=A o wheh
712710l s Fsl=AlE WA ddstar, A o] Ee e o= 9l
= AdEie] lo] 7193870l sidebA] = 7ol e Aehavie] A4S 7
e e AR S I afERg66) ol QQukal Ba=X| [AIAEl A AR A}
of wietEAN A (787 A3x22 A1d A5 A7), AP A5
Z A 5% A2368)), S gAY =2 afet=A A (A AE A28
2 A AT 69, AT A362 A1 Bk 12]270) ], H]-gof] H] &}k

ARA A", AAAE(A1823%), 2015, 17,

2 AR EY A AR, AR
(A1823%.), 2015, 99,

66) AlgAalA A ALe] HHE‘&”% Al et iy 2019. 1. 31, *ﬁ 2013T14726
HAA ZH AR “Z=719] Tl Akl o sk A A lﬂ A] o] FijE =

A| of o wek Hﬂﬁ}éﬁ%‘« ALY AHeAS g RE AL E}%‘é 7<1 ot} uje}

A AR A EEhA| ‘Eéé s lﬂﬁoié sl 2719 Fpol| o]Q]o] AlTH o=

APl ZAIE WA &5 o] A = A -f-gkal st ﬁ*ﬁ FAAFeF AejsiA] ofy

g s 2o R AYsh= 6§H o ?MJZ#SLE G| et & v givk ek

FAEFe] ARAAF FEETE AR E wjeld 2 70] APy By Qo)

Gt A BAAGAE v A S 7] Y1t AMstAL &vRbe] o]olS dAIE] A e

TEV} A= B9

68) F-3atAl A dddo] BAAARFeE A A ofHd A& o w2 T Ao
A= A5

69) A< “fﬂﬁb} AR EES B A FEEhe 202 AgEAY g2 AR
}Od%}%é el ek a9

70) FESHA A deige] 7] e AlD3|Ate] AAAGAE At Fe 20
I A Ak 9E geih

[‘

67) -
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S 7S Foke] BAMNIARE vl AlS=A [ AR ul A AR AR 73 AL
HAL v A=A Fd Al (S A Y AI33=)2 A|13} Al5E A7) Al gE
A5z A5 A1572)), B A A B T BAAAAPNA =AM T Al (&
A A232 A|1EF A25,73) Al Al362x A3, HiE 10]274)) o w
2 gl Aoz Wtk HAe] 79-ofli= T4 H|-&ol 7|ukel S 544 &
Ao}, F2te] 7ol = Hlge 7|9kt A to] A Ao Wl
A ARA-E oA uh A A AR gHo] E Al 1] 7
A EA o] EAE T 2019. 1. 31. A1 2013514726 A (12} 27 A
)TN A, “Z=A - o] E Al TP = Qg A A gatel 1ok P9t
HEEA] 2H|2F FA S ol 7] 8kR] = e A, F717ke] vilelz=d 3 A
oFS A Asto = Hadgk uet 5 Al el s dsiAl He Aol 1
AFAA-S 913te] WHl -2 #3835 o]¢lo] H|-&- o]a}o]| 3 Fsh=A] o F-&
HFEA] ol ghoal & o gl AEke] 8 58 aEEhd, o] 2t ok
714 A4 (predation)’ ¥} vl aLsto] 1 Hs)| 7} EAY = -3¢} wheto] 3]
Z5- 2o E Al a9l 5 18} v A = Kot ofd 714 A Aol A
n
3

=
. Ll
Wi e W 71E S T 483 e glok webA olels Hu ol

op Lol

71) $ga AAANAAE WA Sste] ANSAY Anlte] olole AAF| Aa
S22} 9l A9,

72) FRE) AE mE 899 B 0] ulskel Be kR TRekAL Be ke
TRl AANAAE MAA ST A A

73) HgeA AAAE WA A,

74) A7)e] AF B £ Tl ol AR ol glo] T Tl 2w guT)
A48 e d7he Adsle] BRI TIE REEA 4E e 2oe vke e
FRFons 27] mE AdsAre] AANYAE AN S5} Qe A9)E R,

75) A1 AR B A4 Fae] 94 v ol4e 41 ARORNE FHE AL
zA0R W FUE AzAl uol =2 ATath o] A wealF wuolEE
UE Az A9 Ze A4S ABe REPe Tue ¥ A4 S 5
Wl o] TulEks gulolE AREAS Bk H2a aFHoR Bue] e}
BQom, Ea Fujulgo] Z4R4E o] AFEo] UL oR Loluhs
o}, oleia elulo] = Algaglel tialel WElEARAN (FAANY Alszel2 A1
55)7) AeEQed, 94 2 e gde v e anA g aele] Agss o

sl

fi

rr 2 o

A

ROl
oxl 2 O ol o o

I

FN

—
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o] AAzHom, gulo]E Alge] ddA 0w Hg o|ate] 7HA o= il
%’—Oﬂ sgatolof Atk Aolut A A ARdALe} B5d adAde
AAAAF Beim A AR RS 0] ElHo] E Algell thste]
7k = Hl% Sol A thxlsks bl Aol itk 3 ol dstko] A4 -

A A (o] sl ABAEAT olgkart 3t} & T3 S el Bl o] T
obzhar & Aotk oL AA[gre=m] 9

~

>~
©
ox

o
i
&
)
Lii
ko
1
i)
rlr
P
rlo

AL 714 A e Akl A A Atel ] =39 2 (horizontal merger)
oL} A g, A4k, = AAN = 24 AH(vertical merger) b
=, ZH0A 7 A (potential competition) ] A&|7F == =3ts At
(conglomerate merger)ol| A AsFaul o] 7ls2d o] w4 L e} o] ZA)

2 74 AR = R o] A AR}, 214 214 A (rapid entrant)76), X475

—

H
do] A= ARIAE, @717 Holl XIY7Fs7d o] =41 v et A v
XA ol] 2% (active in closely related marekts)?7) AFAA} 5 theksl 4=
E-O ARIAPT £33 = it 929 7IQEA G AT 2 =3 719
At THY B A I9Aa% o9 o ZIgdAa o=k BA A olstaL
Ao}, x19)o] g XJR}, 214 XY A tstol= 33 7|d Ao =
Bistal, ol wel 9 avhg P aas AAlshs Zlo] elgsithTe) =

M SHR|ITE A sR] @ A9, RS AAEA A (necessary assets) S ZEF3L

- So] xgEY w9 Horlzontal Merger Guidelines, 5.1.

77) F-9 A8 Guidelines on the assessment of non—horizontal mergers(2008/c 265/07), para.
91
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Bundled Discounting of Healthcare Services and
Restraint of Competition

Jae Hun Jeong

Professor, School of Law, Ewha Womans University

=ABSTRACT=

The bundled discounting which the dominant undertakings engage in is problematic
in terms of competition restraint. Bundled discounts generally benefit not only buyers
but also sellers. Specifically, bundled discounts usually costs a firm less to sell multiple
products. In addition, Bundled discounts always provide some immediate consumer
benefit in the form of lower prices. Therefore, competition authorities and courts
should not be too quick to condemn bundled discounts and apply the neutral and
objective standard in bundled discounting cases.

Cascade Health v. Peacehealth decision starts ruling from this prerequisite. This
decision pointed out that the dominant undertaking can exclude rivals through
bundled discounting without pricing its products below its cost when rivals do
not sell as great a number of product lines. So bundled discounting may have the
anticompetitive impact by excluding less diversified but more efficient producers.

This decision did not adopt Lepage case’s standard which does not require the
court to consider whether the competitor was at least as efficient of a producer as
the bundled discounter. Instead of that, based on cost based approach, this
decision said that the exclusionary element can not be satisfied unless the
discounts result in prices that are below an appropriate measures of the
defendant’s costs. By adopting a discount attribution standard, this decision said
that the full amount of the discounts should be allocated to the competitive
products. As the seller can easily ascertain its own prices and costs of production

and calculate whether its discounting practices exclude competitors, not the
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competitor’s costs but the dominant undertaking’s costs should be considered in
applying discount attribution standard.

This case deals with bundled discounting practice of multiple healthcare services
by the dominant undertaking in healthcare market. Under the Korean healthcare
system and public health insurance system, the price competition primarily exists
in non-medical care benefits because public healthcare insurance in Korea is in
combination with the compulsory medical care institution system. The cases that
Monopoly Regulation and Fair Trade Law deals with, such as cartel and the abuse
of monopoly power, also mainly exist in non-medical care benefits. The dominant
undertaking’s exclusionary bundled discounting in Korean healthcare markets may
be practiced in the contracts between the dominant undertaking and private insurance

companies with regards to non-medical care benefits.

Keyword : Bundling, Bundled discount, Healthcare service, Restraint of competition,
As efficient competitor






