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Legal Interest in Damages Regarding
Loss of Treatment Chance

Eom, Bokhyun
Ph.D. in Law, Court-Appointed Attorney

=ABSTRACT=

Recognition of liability for damages due to medical malpractice has been
developed largely on the basis of two paths. First is the case where there is an
error in a physician’s medical practice and this infringes upon the legal interests
of life and body, and the compensation for monetary and non-monetary damages
incurred from such infringement on life and body becomes an issue. Second is the
case where there is a breach of a physician’s duty of explanation that results in
a infringement on the patient’s right of autonomous decision, and the compensation
for non-monetary damages incurred from such infringement becomes an issue.

However, even if there is a medical error, since it is difficult to prove the causation
between the medical error of a physician and the infringement upon legal interests,
the physician’s responsibility for damage compensation is denied in some cases.
Consider, for example, a case where a patient is already in the final stage of cancer
and has a very low possibility of a complete recovery even if proper treatment is
received from the physician. Here, it is not appropriate to refuse recognition of any
damage compensation based on the reason that the possibility of the patient dying
is very high even in the absence of a medical error. This is so because, at minimum,
non-monetary damage such as psychological suffering is incurred due to the
physician’s medical error. In such a case, our courts recognize on an exceptional
basis consolation money compensation for losing the chance to receive proper
treatment. However, since the theoretical system has not been established in minutiae,
what comes under the benefit and protection of the law is not clearly explicated.

The recent discourse on compensating for damages incurred by patients, even



when the causation between the physician’s medical error and infringement upon
the legal interests of life and body is denied, by establishing a new legal interest
is based on the “legal principle of loss of opportunity for treatment.” On what should
be the substance of the new legal interest, treatment possibility argument, expectation
infringement argument, considerable degree of survival possibility infringement
argument and loss of opportunity for treatment argument are being put forth. It is
reasonable to see the substance of this protected legal interest as “the benefit of
receiving treatment appropriate to the medical standard” according to the loss of
opportunity for treatment argument. The above benefit to the patient is a value
inherent to human dignity that should not be infringed upon or obstructed by anyone,
and at the same time, it is a basic desire regarding life and a benefit worthy of
protection by law. In this regard, “the benefit of receiving treatment appropriate
to the medical standard” can be made concrete as one of the general personal rights

related to psychological legal interest.

Keyword : Medical malpractice, Loss of treatment chance, Legal interest, Personal
rights, Damages, The benefit of receiving treatment appropriate to
the medical standard






