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FTAFAZAANA AR FAfFA =] Bl AR S e AF, FAHAS
& o] ApA o R o|gdte 47t tiF-Eolthh GAmS FAR ] FEHER FA)
Aol ol AN St sFstH, ZAAFS A Algstet B AAeRR =
A&s7lae] dE FAS op|g 4 7] "otk 1y 2OOOL4EH ] e
= tre] IAFASAZE S FEa Bed A ] deAA ol2dEye ol&
gote Hlol aFH oo, o]F Ao}, FAtE A T %Zﬂvﬂr@ olgstA] L=
F= Bty FHZ EV]@Q HA A7t AE Yukos®] H FFE0] A SAA
4> (Permanent Court of Arbitration, PCA)®l|l 4133k Al 7] Alzi(o] '5]' ‘ Yukos AH1’)ell A
FAAke] AAE 8o A EH] HAlol= 5009 Eeigte fElgle & A5 widEA
RS WA FHAA T o] & oldstA| & Uk

o,

b o

"

AY Beld FABYL WE T} 0B AWACE oA e Agel FUB
FABYE we FAAE oY/ FABYY AL FUT + YAt BAEL T2
)

TR kel JAWAZE AP BR FARIE APRH R o|PHA] e T
daol BFst7le w5 o7l wjielth old wep HZole A3zl ARG FAHFA
o 37199 At M7 SABE S HAstE = Alerh Sk i)\i L =7}

Az 3 FAREE 719 Al deiMe JAE F e |

A=A s
| EAle Aol AEA A7IE EAlo|BR old #3 =& F53 Holrh

5

o o cEE T
upebd o] FedE TRl ARHor ofPHA ¢S W o= FJPst= WA
I AE AEsta, HAWAe Aol i TastH ol AT o od o] e

1) Queen Mary University of London, School of International Arbitration, “International Arbitration: Corporate attitudes
and practices 2008”, 2008. online: <http://www.arbitration.qmul.ac.uk/media/arbitration/docs/ IAstudy_2008.pdf>, pp.
13, 16.

Anoosha Boralessa, “Enforcement in the United States and United Kingdom of ICSID Awards against the
Republic of Argentina: Obstacles that Transnational Corporations may Face” 17 NY Int’l L Rev 53, 2004, pp.
65-67, 737, “TABAL JPl oA FAEA L AP, TSAAT AT7H AL, FFAtE],
2017, p. 148; ICSID FoF A53% A3 2 8P A3z =z

3) Andrea K Bjorklund, “Sovereign Immunity as a Barrier to the Enforcement of Investor-State Arbitral Awards:
The Re-Politicization of International Investment Disputes” 21 Am Rev Int’l Arb 211, 2010, p. 213.

Gololobov Dmitry,“The Prospect of Enforcement of Hague Arbitration Awards against State-Controlled Companies in the
United States and the United Kingdom” 3:4 Russian Law Journal 7, 2015, pp. 8-9; Olga Gerlich, “State Immunity from
Execution in the Collection of Awards Rendered in International Investment Arbitration: The Achilles’ Heel of the
Investor-State Arbitration System?” 26 American Review of International Arbitration 47, 2015, p. 47; Al 71| AR
Hulley Enterprises Limited (Cyprus) v. The Russian Federation, [2014] UNCITRAL, PCA Case No AA 226; Yikos
Universal Limited (Isle of Man) v. The Russian Federation (Final Award), 2014; Veteran Petroleum Limited (Cyprus) v.
The Russian Federation, [2014] UNCITRAL, PCA Case No AA 228 ©]|t}.
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A AHE Aolt). e HPhAS FESE 7S] daE AHE F olE B oW F
ol FAAE 37199 ALk AdE BT g SRS JayTd
HAEEH 1 3}
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%Zﬂj‘ﬂr@o] Ao R o uA] s W el FARY S e FAAF S WA
= F of AAFA= HFsth= Ao
=) 131‘/} FAHA T2 SARE S o] X e viE I 711 vEE o
AAR Y 5185k &2 7hsAdel Utk mEtA 9=l FAAME AT [ AR
g AFAEE AHs = AFUt dFEelth
A& A FAHEA 3 A AlE] (International Center for Settlement of Investment Disputes,
ols} ICSID’) A - w7tk vhe =7 FNIzte] FAEAe Ao #e 3K Convention
on the Settlement of Investment Disputes between States and Nationals of other States, o]}
‘ICSID Fepyol A=, 1 99 Zolle dvd s o= FARgY 52 2 Hagd &
3l 3 2K Convention on the Recognition and Enforcement of Foreign Arbitral Awards, ©]3} ‘7
S3opye] A &Erhe 12]a ICSID FoF A5zt FwEHF Az FAREE 759 A
= Ae=m st 1 I7re] e A HEC wel J3d Aekmo] o Fd tial st
I QT webx] B Alekml A3 [l A HaAs AAsk 1 A3Ee
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5) George K Foster, “Collecting from Sovereigns: The Current Legal Framework for Enforcing Arbitral Awards
and Court Judgments against States and Their Instrumentalities, and Some Proposals for its Reform” 25 Ariz J
Int’l & Comp L 665, 2008, p. 670.
6) ICSID FokS 196630l AZAFAL 2019 7|50 & 15470¢] Aok=to] o, kvl 19661 49 18Y
o 7k, 19673 3¢€23 Ao ﬁQ}:O] ‘QE %) th<https:/ficsid.worldbank. org/en/Pagesf/about/Database-of-Member-
States.aspx>. 19581 A A¥ FEFFE 2 019”‘ 71 & 15970=0] GAbErolH, oigtl=- 1973\ d 2¢Y 8Y
7FSl, 19734 5¢Y 9 E St} <http;//www.uncitral.org/uncitral/enfuncitral _texts/arbitration/N'Y Convention_status.
html>.
7) ICSID §<F #l54x
(M) 7k AeFse 2 el weh ezl BAS 75 gl Jlew %Jﬁ}i azle] Ja) =7hEde] HE
HAI} 2ol Ao G WellA 2 AAe] Fatets S| o5 HysteloF Pt} (Bach Contracting
State shall recognize an award rendered pursuant to this Convention as bmdmg and enforce the pecuniary
obligations imposed by that award within its territories as if it were a final judgment of a court in that
State) ...... .

3 #49 AL AT FPol o789 9 =Tt FEF HAFA FHE YPEol skl rEEolof
Sk} (Execution of the award shall be governed by the laws concerning the execution of judgments in
force in the State in whose territories such execution is sought).
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g FARgel A3t J&Eﬂo}o# %7}?4_ ﬂ%i—M A&7 vZel FAREAE A
= = wAZE A A
of &2 ol= Q1% FARY FAe] ZAHC tellMe 5= vl A2 v

= 7P A (state immunity)= =7} e Z7Fe] AjLto] o= HAo] A PALRFEH
Fote WAE ouely, #SAWA|(immunity from jurisdiction)©} 3 3 A (immunity
from execution, immunity from enforcement)@ T-EET} o] T FAFFe Hayzt &
Al HaAWA 7 BAE M, ICSID FeF AS5FoME HAHA RS AFst Ak

I 7hHA ] Mol BHste] Irhe] vlHEAo|a A aﬁﬁoﬂ e = HAE Al
gt o= Qg elol gtk Alghd WA|o +
Ao He7E JaAwAe Helet 2on H
Al A-E = Aol Utk EgE m7bso] JAWAE A=
I e =7bAEA 5
o mUiy % #EE

TUH I S ee] S AuEY AR JAWAE dgF ez dFste 17t
T AR YA e} HAStAXNE A WA o]Eo] HAp de] WolEddA 1 e
Aoz Ho|m12) 2004 d =7F D 2 AjLke] FEAHA ] #E UNE 2HUN Convention
on Jurisdictional Immunities of States and their Property, ©]3} ‘UN=7PAA| k) #|19%

_4_,
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of
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R e K=

7} AopwE FARASe e 2@ AT 24 dteld 745E Sl AeR lstal o #Ae] 982

Grol Az} jFFe] wEld RS Y 0}0:1 oF 3t} (Each Contracting State shall recognize arbitral awards

as binding and enforce them in accordance with the rules of procedure of the territory where the award is

relied upon, under the conditions laid down in the following articles) ...... .

ICSID §oF Al55% “Al 54 9] o= AL 11 =7F B ool o gawer dds)a Af=olr

g3 HES fEste oz 4% ol gt} (Nothing in Article 54 shall be construed as derogating from

the law in force in any Contracting State relating to immunity of that State or of any foreign State from

execution).

9) Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Judgment, [2012] ICJ Reports
2012, para. 113.

10) UN=7Pa A ke o} kg &%) %‘9}:51@ S 7hAA] B3 13 2KEBuropean Convention on State Immunity,

ogt “FH=7HAAH ) AT O] %

11) David Gaukrodger, “Foreign State Immunjty and Foreign Government Controlled Investors” OECD Working
Papers on International Investment, 2010, pp. 11-13.

12) C H Schreuer et al, The ICSID Convention: A Commentary, Cambridge University Press, 2009, pp. 1162-1165;
David Gaukrodger, supra note 11, p. 11.
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A GYRAL ds] AfE FHR GThd A A els] AfE @ Al A
F7kel WAH Bt dE AE () FPE ARE gPsAAY 599 73% (i) %8
o Ul WAAT Adeks &% AU AAe 4PA A A9, Flel

R Qg WAl 7| FHA o= %ﬂﬂﬁﬂoi AR om, Aike] de
WA Z7]el gigh Fele] 5 R E 4 Utk webA] JYPHAE Aoy ez <l
Ast= 17k ofdgbH UN= 7 AI g eF 11]193301]*1 Axsta e FHPHAL] o9 A
fr, 531 Z4A At tie dole dytd oz wlolsodR 1 e Ao R HRIth
%7}‘?&%1]011 e He ndste] FAAkE WA () FAHRITY ALte]l 1A =7HE
3, () 2 =7 SuEA JawA 1 HeE nelste] SR JAAT 2FS
21171‘8}711 "o}t 53] ()¢ #Este] 7P FesA melEE e ALY AdA o 7<l
o, 1 OH’T% APAA Q] de] A F WAl 7] e Ao TS U AT
= 39 =2E7] wiolthie weba Tzt TR = HWA FFe 3]9e] 9

_71:_
A ATl Sl FARATE ALA A e vl FHsl g
3. TATA AP LA
(1) 2 AHe A=

Sedelmayer v. Russia A0l thet A o] Jalapd & Auuw pdoz o]
H2 e FARE S A3TAA st Zlo] Akt ofelA] gl F glrh o] A}

13) UN=7FH AP 2F A|19% [State immunity from post-judgment measures of constraint]
No post-judgment measures of constraint, such as attachment, arrest or execution, against property of a State
may be taken in connection with a proceeding before a court of another State unless and except to the
extent that:
(a) the State has expressly consented to the taking of such measures as indicated:
(1) by international agreement;
(ii) by an arbitration agreement or in a written contract; or
(iii) by a declaration before the court or by a written communication after a dispute between the parties
has arisen; or
(b) the State has allocated or earmarked property for the satisfaction of the claim which is the object of that
proceeding; or
(c) it has been established that the property is specifically in use or intended for use by the State for other
than government non-commercial purposes and is in the territory of the State of the forum, provided that
post-judgment measures of constraint may only be taken against property that has a connection with the
entity against which the proceeding was directed.

14) R O’Keefe, C J Tams & A Tzanakopoulos, 7he United Nations Convention on Jurisdictional Immunities of
States and Their Property: A Commentary, OUP Oxford, 2013, p. 327, Hazel Fox, The Law of State
Immunity, Oxford University Press, 2008, pp. 630-632.

15) C H Schreuer et al, supra note 12, p. 1158; Olga Gerlich, supra note 4, pp. 70-71.

16) Andrea K Bjorklund, supra note 3, pp. 223-225.

17) Sedelmayer v. Russia Federation, Arbitration Institute of the Stockholm Chamber of Commerce, Award (Jul.
7, 1998).
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oA FAAR] Sedelmayer= Z~9 ¥l 7 v =Y Hé%l_*o‘ %5]] %]Sg% A= 4
I A Y A A FARE S HB T il
A= %o, A o d o] 7|3to] AL EQTHIY

WA =d Hee] 200597 20009 F AT FEEG A Lufthansa) FFAPE 2]}
o AFsle GFEI S (overflight fees)©} 3l = 2lAlo} IE-Z3 ¥ House of Science
and Culture)ol] AU} Al gske Atiert T84 A@9iet AdE 32 AQitel sidgivta B
skeh19) 23y 2008 Y HYS A AAFIAPEA K Soviet Trade Mission)©] FAH3FSIA]
o o] FHOoR o]gya A 2 dEe daEl AARSS 518, 2011 24|
HYS 2555 e elrlol &fre] AdEo] dF A 545 98l ol&Hx s+
Igete] flmyto] opd MYAEFEH W i dsixe HaAe] 7Fssittar sksith20
| A #- B AR de A Jasitta stejek® o]zlo] Aol A
=2 AR Jadd A3 Ao L Al siddte S 23S W o] 2
ASE dubHo| oh2) FAFAS AL oY JAIRE  Sedelmayer v.
Russia A2+ &7 ?}"’? AH== Noga v. Russia AH1¥F Holk Nogaws Pl=, ZfX,
2912 Hee B AR JAS A=sRAR #Ed FEA, duHA, JPWA F
o] olfF= AFFA %It Nogaw JwAPATe] A4k 39 AAlFoldd vl=2#F
ol talA HAS AlZ=SIRAAT o] & FJAWAE Fhote T4 At st

ol thide] HA g™ Aoty

(]

;a
ﬂl?i'a
—1>
fr

Ir =

F
shed, FARE A3l Adeks 95 H ol W uE 2 B4 2o
AHE GIRE Aol BE ofAE Ak AT FARATE AT AU 2445

18) Julien Fouret & Pierre Daureu, “Yukos Universal Limited (Isle of Man) v The Russian Federation: Enforcement
of the Yukos Awards: A Second Noga Saga or a New Sedelmayer Fight?” 30:2 ICSID Review-Foreign
Investment Law Journal 336, 2015, pp. 340-343.

19) Chiara Giorgetti, Litigating International Investment Disputes: A Practitioner’s Guide, Martinus Nijhoff Publishers,
2014, p. 493; Andrea K Bjorklund, “State Immunity and the Enforcement of Investor-State Arbitral Awards” in
International Investment Law for the 2Ist Century, Oxford: Oxford University Press, 2009, p. 314; Olga Gerlich,
supra note 4, p. 76.

20) Chiara Giorgetti, supra note 19, p. 493; Olga Gerlich, supra note 4, pp. 76-77; Julien Fouret & Pierre Daureu,
supra note 18, p. 343.

21) Andrew Higgins, “Beating Russia at Its Own Long Game”, The New York Times, Feb. 9, 2015, <https://www.
nytimes.com/2015/02/10/world/europe/once-friendly-with-putin-german -goes-to-court-over-seized-assets.html>.

22) Julien Fouret & Pierre Daureu, supra note 18, p. 342.

23) Ibid.
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el Axte dwAom A BAL Ad o §HE Aow AANBRE kel 54 A
Aol 4G Aoleks A o8 FAsks FANE YFdlor @k AArde 2,
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= FARge) Aol 4T Feks AT Brkw
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e A== v 5, 27Ide AHd T7keh sttt Hu g7Ide] At
= Ao thdo] "Frkal Hol miAe] ooyt I EHE AYA Akl teiM = A
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H -

53 37199 FAZC AR dde) B719e] AR FAGAT] 2oL
Beel © 29w FAREN 271 ASE Q% FARAT BIY 4P 2
2719 A9 FARAT A% NE AFF o), ok 2 YN 1 FAT 719
WRE BT Q9D AolER FANE AT 19 Al td ARG Ao 7
Sathn F4% Rolth oA BARAT 199 AN AR FAFA T
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24) Jacob A Kuipers, “Too Big to Nail: How Investor-State Arbitration Lacks an Appropriate Execution Mechanism
for the Largest Awards” 39 BC Int’l & Comp L Rev 417, 2016, pp. 427, 435.

25) Jacob A Kuipers, supra note 24, pp. 427-428; Olga Gerlich, supra note 4, p. 72.

26) Jacob A Kuipers, supra note 24, pp. 427, 434-435.

27) Anthony Sinclair & David Stranger-Jones, “Execution of Judgments or Awards against the Assets of State
Entities” 4 Disp Resol Int’l 95, 2010, p. 96; Gololobov Dmitry, supra note 4, pp. 11-12; Julien Fouret &
Pierre Daureu, supra note 18, pp. 343-344.
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ata, of W F7] Adtel e = FAUAZE AEH e P
7F P H= =

(1) F7h Axkst 2719 AR

F7hel A 379 AE FReE AEe 3799 594 Wdel AR Ho]
193 w78 WA EAZ B & dEA ook 3799 Sd49 A97h ¥
Hol 39S Tvte] /1 MAY EE ALY Sk BU B & kd 2 AR =
& F7kel A 2ok B 5 97 Mol Aze] =

Jeiy dedor FrIHe SHAde FRIE ArEs ZolE F e, diEA R vx
YA<le| First National City Bank v. Banco Para El Comercio Exterior de Cuba A}71°] 3)t}.30
o] ARdoX= 719e] dukH oz 23|t PAtels FEe] BANeRE U9 SHE
FIsl7lel st 5717t 7ol el Lol B3l SAl(day-to-day operational control)
ot =S RESSo AL Stk o] F = lgREFAR] A7t ZAEANY Filler
v. Hanvit Bank AFolAE 9] AR Z2RE Jafs wol ol 717 & 848 AESNE

28) Peter Muchlinski, “Corporations in International Law” in Max Planck Encyclopedia of Public International Law;
para. 1, online: < http://opil.ouplaw.com.oca.korea.ac.kr/view/10.1093/ law:epil/9780199231690/law-97801992316
90-e15137rskey=DkQ7gg&result=1&prd=EPIL>.

29) Gololobov Dmitry, supra note 4, pp. 20-21; Xiaodong Yang, State Immunity in International Law, Cambridge
University Press, 2012, pp. 283-286.

30) First National City Bank v. Banco Para El Comercio Exterior de Cuba, [1983] 462 US 611.

31) Ibid,, para. 614.
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32) Filler v. Hanvit Bank, [2004] 378 F3d 213, p. 217; ¥4%, “IAZFgAHY 445718 Sl o3 4
WAl ek 2, 14338t #1539 #1235, 2018, p. 321.

33) Kensington International Ltd v. Republic of Congo, [2005] EWHC 2684 (Comm); Anthony Sinclair & David
Stranger-Jones, supra note 27, p. 99.

34) E Gaillard, J Younan & I A Institute, State Entities in International Arbitration, Juris Publishing, Incorporated,
2008, pp. 190-192.

35) ILC 7} Q29 AdE [H717]7<] 9]
1L BE 577139 A9ls SAHE 2L w7k 92 FEnh ol 2 7)ol 9, A, AP &
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A e, EABENA e WA FAGA T ALH ] FAAT] B
9% FAREL Wi A e sdes a9 390 Sudel AdEA Sevn
WHE 5 glom, 1 AN =% FARAGY ANY gvn 748 5 gk FAR
Sl Bel@ FABAL WA B 9ol 54 27199 9lel Udvkw sE P o
AdAE 1 371499 SRge] ARHoR Aguolol v, 1 /e Bl ¥
9 AER BAGAT] 4 BAS YA AQEA B MER AEsol i

() 24 A LA A
a7 9 BrIgel Ae

< ditdor FAHQ Aoz AAAY, vtz F7Ide] Atk dRbH oz Al
H (]

Aoz FHEk mebd] F7kel Aol YA Ao HFRhE AL TR
Zalok sh2ol, B/1999] Aol FA Aol Aol WARA} AgEhe FHE T

71500l ©]8 Fshok Wk
T4 AN FQH AL P FRE A BAH, 1 A1FA ohel
ek g A2l EANA @7 W) B PG oAF

A Asliz ¥ s
st 71EE A48t A mature)S 1 SAY, 5& (purpose)= LA, EE o] F
7HRAE BEF s dth3®) 22 1dshe Ve 340 SA3S 55 9
&l A o] &AEA e 2o 22 =Tt UAEA AFE HESH, dde 1t

EP & 75e FdseA o, o 7lde] w7t oud RS AASL Qh=A o, 1 7]
Aol FYRF7IH e JEH 9o &ste 7|BJAAE EE T (The conduct of any State organ
Shall be considered an act of that State under international law, whether the organ exercises legislative,
executive, judicial or any other functions, whatever position it holds in the organization of the State, and
whatever its character as an organ of the central Government or of a territorial unit of the State).
2. 713 73 57k Suigel w1 22 AKE R BE N e 9AlE 23T (An organ includes
any person or entity which has that status in accordance with the internal law of the State).
ASE [FRYS WAsks el Ei wAle] B 9]
Aazel slatel F7b71ael YA Rert 1 Sokel Yol oldlel FALL WANHES Ave AYue
A wE Al B TAWY 2 ?7}01 WY AFAL & ol 1 el Ei WAL TAH P9
of glojA] e Ao m PFslz 4ol TS} (The conduct of a person or entity which is not an
organ of the State under article 4 but which is empowered by the law of that State to exercise elements of
the governmental authority shall be considered an act of the State under international law, provided the
person or entity is acting in that capacity in the particular instance).
A8z [kl <Jate] A3 e A" B9
A = AL g #9= 250 2 FAE TG oM ARG & =] AAE EAY O AF
T 54 Sl dEes A9 AU 2 37te] 9= 5" (The conduct of a person or group
of persons shall be considered an act of a State under international law if the person or group of persons is
in fact acting on the instructions of, or under the direction or control of, that State in carrying out the
conduct).
36) Olga Gerlich, supra note 4, pp. 72, 79.
37) Jacob A Kuipers, supra note 24, pp. 427-428; Olga Gerlich, supra note 4, p. 81.
38) Andrea K Bjorklund, supra note 3, pp. 226-228.
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39) Olga Gerlich, supra note 4, p. 71.

40) Ibid.

41) Ibid, p. 74.

42) Olga Gerlich, supra note 4, p. 72; Andrea K Bjorklund, supra note 3, pp. 226-227.
43) Article 2 [Use of terms]

2. In determining whether a contract or transaction is a “commercial transaction” under paragraph 1 (c),
reference should be made primarily to the nature of the contract or transaction, but its purpose should
also be taken into account if the parties to the contract or transaction have so agreed, or if, in the
practice of the State of the forum, that purpose is relevant to determining the non-commercial character
of the contract or transaction.

44) Article 21 [Specific categories of property]

1. The following categories, in particular, of property of a State shall not be considered as property
specifically in use or intended for use by the State for other than government non-commercial purposes
under article 19, subparagraph (c):

(a) property, including any bank account, which is used or intended for use in the performance of the
functions of the diplomatic mission of the State or its consular posts, special missions, missions to
international organizations or delegations to organs of international organizations or to international
conferences;

(b) property of a military character or used or intended for use in the performance of military functions;

(c) property of the central bank or other monetary authority of the State;

(d) property forming part of the cultural heritage of the State or part of its archives and not placed or intended
to be placed on sale;

(e) property forming part of an exhibition of objects of scientific, cultural or historical interest and not
placed or intended to be placed on sale.

2. Paragraph 1 is without prejudice to article 18 and article 19, subparagraphs (a) and (b).
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45) Olga Gerlich, supra note 4, p. 73.

46) First National City Bank v Banco Para El Comercio Exterior de Cuba, [1983] 462 US 611, para. 629.

47) George K Foster, supra note 5, p. 682.

48) UN=7FaAIR o 223 AN Al2s
1. For the purposes of the present Convention:

(b) “State” means:
(1) the State and its various organs of government;
(ii) constituent units of a federal State or political subdivisions of the State, which are entitled to
perform acts in the exercise of sovereign authority, and are acting in that capacity;
(iii) agencies or instrumentalities of the State or other entities, to the extent that they are entitled to
perform and are actually performing acts in the exercise of sovereign authority of the State;
(iv) representatives of the State acting in that capacity.

49) UNI7ha A g ek #1920 #3+ %8l (Understanding with respect to Article 19)¢] ## FE-2o v}-g-3 2t}
The expression “entity” in subparagraph (c) means the State as an independent legal personality, a constituent
unit of a federal State, a subdivision of a State, an agency or instrumentality of a State or other entity, which
enjoys independent legal personality.
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50) George K Foster, supra note 5, p. 689.
51) FSIA Al1603x9] ¥ F-&2 th53 2
For purposes of this chapter
(a) A °foreign state’, except as used in section 1608 of this title, includes a political subdivision of a foreign
state or an agency or instrumentality of a foreign state as defined in subsection (b).
(b) An ’agency or instrumentality of a foreign state’ means any entity
(1) which is a separate legal person, corporate or otherwise, and
(2) which is an organ of a foreign state or political subdivision thereof, or a majority of whose shares
or other ownership interest is owned by a foreign state or political subdivision thereof, and
(3) which is neither a citizen of a State Of the United States as defined in section 1332 (c) and (d) of
this title, nor created under the laws of any third country.
52) Olga Gerlich, supra note 4, pp. 72, 79.



84 R F29% H 1K

(3) 7199 SHHo) AAsIA %z, Wayuigol T At A
27199 Aol BFE IUH Ao =

2 37199 Aol kel At ol

ez JYuds @

A F A A ow Ao

R

Jo
2
o &
=
o
rE
ok

) |
WA, F719e At 7 T A AR
ol EAgt &ALt st A
Colombia AtZAA F= W
S5 Ao ol WAl d9E AF T

o,
rlo
i Mo
N
it
)
1-‘>'
o,
to
u
A
B
™
o o
=
oX
iR
Y
rO -
i
iy
o
Ho
e
o

T itk SFiThsy) webd F7IHe] E3A
2R Aol tiide]l 2 4 Aok 2@\ Sedelmayer v. Russia APAO|A AEEFo
U Aol &fe] HEo] dF APAQ BAE S8 ol&Ha ke Al 2AsHA
299 HYe Qo] opd MYARFH we duimed diEiA e Fdo] rhesitia
stthe AS melshd SdAstelgta siojets EVHESE Aldte] ofebd FHPA o R
ol &¥ HFio tiaix= Haol 7ted 3otk

TS “Al 2K property)”©] NdE FrisiAste] FgHAL] A&HAE WA A= WY

o] & 4 QYY) Thai-Lao Lignite (Thailand) Co., Ltd. v. Government of the Lao People’s
Democratic Republic Ao A = HY-L “Z2Hproperty)”] 7IdS ZE A<} ols]TA
£ X3ele ulf W onR sjAste] ARt Holwt SR Hogtka sy

T TYdE 23 aAeRAe AR dAeE Fidte Zloln ol F¢EAY ALt
of Bets Aem & F dernE I AR JAWUAL AFHTta HokrEss) o]ef o]
Aol Nde WA olsligitha F7I Altel dis] =77t ol HAIE . ds AT
I AR FA ALk sdetta 4E ¢ S Aotk

oltte] oJ= Z7PHA|H (State Immunity Act, ©]3} ‘SIA)I} TF Z7PAAH

EoR

L i=]
Beta Qe dmArdegel U4 BRe B At 34 o8 FHhe Wl 8l

il
ol

53) Alcom Ltd v. Republic of Colombia, [1984] 23 ILM 719, p. 724.

54) Russian Federation v. Sedelmayer, Hogsta Domstolen, [2011] Sweden Supreme Court, Case No O 170-10,
paras. 21-25.

55) Thai-Lao Lignite (Thailand) Co, Ltd v. Government of the Lao People’s Democratic Republic, [2013] EWHC
2466 (Comm), paras. 23, 25.

56) SIA A|13z% A5
The head of a State’s diplomatic mission in the United Kingdom, or the person for the time being
performing his functions, shall be deemed to have authority to give on behalf of the State any such consent
as is mentioned in subsection (3) above and, for the purposes of subsection (4) above, his certificate to the
effect that any property is not in use or intended for use by or on behalf of the State for commercial
purposes shall be accepted as sufficient evidence of that fact unless the contrary is proved.
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57) Alcom Ltd v. Republic of Colombia, supra note 49, pp. 724-725.

58) Orascom Telecom Holding SA v. The Republic of Chad, La Societe des Telecommunications du Tchad,
[2008] EWHC 1841 (Comm), para. 24.

59) Mohammad Reza Dayyani, et al v The Republic of Korea, [2018] UNCITRAL, PCA Case No 2015-38.

60) Anthony Sinclair & David Stranger-Jones, supra note 27, p. 96.

61) Gololobov Dmitry, supra note 4, pp. 8-9.
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62) Julien Fouret & Pierre Daureu, supra note 18, p. 344; Gololobov Dmitry, supra note 4, pp. 11-12.
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ABSTRACT

Enforcement of Investor-State Arbitral Awards Against the Assets of

State-Owned Enterprises
Sok Young Chang

When the host states do not comply with the investor-state arbitral awards voluntarily, it
is difficult for the successful claimants to seek the enforcement of arbitral awards against
the host state because of the doctrine of state immunity. This raises a question whether
the investors might be able to seize the assets of the state-owned enterprises, as well as
those of the host states. The investors might consider the properties held by state-owned
enterprises as an attractive target especially when it has been established that the host state
is responsible for the act of its state-owned enterprise. In such case, the investor might
argue that the close relationship between the state-owned enterprise and the host state has
already been recognized so that the commercial assets of the state-owned enterprise could
be subject to attachment. On the other hand, the host state might argue that the
state-owned entity exists separately from the state, and thus its assets cannot be equated
with those of the host state. Moreover, even if this argument is not accepted and, as a
result, the properties of the state-owned entity is equated with those of the host state, the
host state might still be able to argue that non-commercial assets of the state-owned

enterprise are immune from execution.

Key Words : International Investment Arbitration (Investor-State Arbitration), enforcement of
arbitral awards, state-owned enterprises, assets of state-owned enterprises,

immunity from enforcement (execution)



