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eEY FAY AF3l FAY BT 58 HHo2 st A FAE 4 (International
Investment Agreement: 11A)°] WIWI3] A A= Ut} HZxe FAFHCRZ B F e A
597 gr|agk ko] FAH1959D) S AFE sted, T e A FAe 7137t g
el whet 1990t HE FAFA S A2 A7 vk er Frhstal Sle, 2017
W yEo 2 Ad" R Z:ok(Bilateral Investment Treaty: BIT)-2 2,95071¢] 231 Sl
3, B #wel ADE ¥l AFEAEA 5 FAE S Z K Treaties with Investment Provisi
ons: TIP)7FA] EgshA 201610 = 7]L O 33247 o]21 At}

Fevete] 4 29 19¢ 2ad “FExEA #I IS FAHshe dduT

) 1<} O]-Uﬂﬂﬂ-'% %?{( 185 B H-7+e] w3hzbA(Exchange of Notes between the Gov
ernment of the Republic of Korea and the Government of the United States of America relati
ng to Investment Guaranties)”& ZF= 2018'd 49 7|F 94752 FAFY (L E 88, v
® 6)= AZdsta Jrhd

FARAA AN e & FAe AsHEA Aol W=wds, T el He=dg, 54

Ogol' o

60'd 2

229 ol e 54 5), FAL RI(FA Fo =uldls, FA Fo He=,
T4 2RBUF, 78 B B, AFe] ol ol #Hete] Hoke A ool o= FApAtel
FAHFAI SR FAbel] A% A4S A A dsrl2 she Wde SRl X
o] e A7t vk olE@ ABgole FARAE A 2ld i doh FA)
Aol sl %xﬂi?‘g oAt ok OMA28(World Bank)o] FAEAS 23 T

‘O{N

Aol elgtel aldsp] SAstel WE “Frhsh el FRgke] wARAe ] U
& 2F(Convention on the Settlement of Investment Disputes between States and Nationals of

Other States, ©|3} ‘ICSIDE <Folg} stth el 713 AHE A FAREA 3|4 A E] (International
Centre for Settlement Investment Disputes, ©]|3} ‘ICSID’2taiL dttheol] &3t A, @ICSID
Fofo] AF ALHA = Aol o] ¥ ICSID F7Fd 2112 (Additionary Facility Rules)l]
o3t SAY, @=AAZ Akl =A| A A 2 H Y3 (United Nations Commission on International
Trade Law, ©]3} ‘UNCITRAL’©]2} 3Fthe] UNCITRAL FATH240) 23 Fa] o] X

1) A58 4 (Free Trade Agreement: FTA)o| Fxloll #3F A(Investment Chapter)S & 4% 2183 Fx}o|

et Fe FAFA sdels A= s

o #sA = “Ltv’—l"i— rghare] FAHA ?‘SH”’HJ, W A - 2018 p 50 =z

o A= Fdlole Xd, dolEAl, Idulold, FAFHA Zﬂﬁ A3}, Yui_S-vete] FRAF
A A4 A3k https://www.data.go.kr/dataset/3040299/f1leData do (2018. 11. 30. H<Z )XLZ.

4) UNCITRALS 20134 5484 Z 4] FAo] ¥ UNCITRAL 7% (UNCITRAL Rules on Transparency in

2) ©
3 °

__ri
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Fg=o] 93y FARAE o] Zhedl ARile] st FAE AYE ¢ e Aoz ot
AT}
FARA A ot SA 7he-Hl ICSIDE el whe FAe] 2ol ICSIDH 2k iil%k%—%
ICSIDY] oJ3] Wizl TARE s 748 de ez 5Rlsty, 1 A= A= &
2] 3

BRAR FFste] old wE S04 AFE I 99 WelA HAE ofFE FEe sHe
HlacsiD@ et Alsaz A AW, FAWHY $A-FPS Fae A ICSID AHEEY
(Secretary-General)©] 1538+ FES A kzo] A FP7|do] AEslodof st

ofF e X AR AW, FAHFY JALS HA=Y [ w HP ] we} o] Fojxink
(e ek e z A33). 18 ICSID F7HEabt2lo] €3k F=Av UNCITRAL ZA)7F
Aol og FA 5o A7k 2ol ICSIDP O] A&= A e FAl o A2}
HAAE “aF5ATg e 59 2 o] T3 K (Convention on the Recognition and

Enforcement of Arbitral Awards, ©|3} ‘F&3 2k o|g} alth o) 78] 1 =AHHES 5207
& F A=A TAES

w2 = 044 FAEFTAY 99, 3 2 24 5= AT g, MolA
= FAEY TY o= FAAbel FAMRA| = B AT ol ot AR e 5203

Yol FEEge] 449 5 YA INE FARITAL 4Y% 2L 58
Edbm, NME S7te]l Fa4 A B9 TR o S8y
HERTAA 2P} auFel e FARIEAL FAAR AE S Sl
viekel A3

AY AR FAAZ0] 948 F YA Avnn gk

Treaty-based Investor-State Arbitration, ©]3} ‘UNCITRAL F9%4 2’02} chS A9 2}6 , ol ¥4+
Aol PAbmziel 5¥g ofgo] Qi @ 2014d 49 19 Ee ann el Ad® FAHAA 718
UNCITRAL FA7+3 el we} AR FAdxtel] A-§¥TthUNCITRAL F9H4 713 A1z A13). Eg 2014
d 49 19 1*01 | A48 FA3Aol 718 UNCITRAL A2l wpel AAE FAEA ] e es BAT
AL B B A ] GAbE, vt A ] Aels ARl &8 w7 2 A Rle] &8 = 247
20143 49 1041@} el Feojgt A5l &kl qu%HE}(UNCITRAL THA GE A1x A2,

5) FAERNA FA71ee A3 @i B8 UNCITRAL S0 0 Sa¢ s #4e s
A% wol FAS wstel R4l WA A PAPAAE POz mE dwe] Hdom FAARE
A S ek oMol A A A S el ICSIDHoFS] AotEe] oz, YAl

FAZIHS B oyt A ©ed] FAlel o EAS sjAsIER G wol= FARke} FAA =
7}°ﬂ Aol WS Ae BAGAAY] FojE = Aol Med o3| EX%L FA7 R FAE AHT
= A=d, FASA 3] 2] A(International  Chamber of Commerce)] =4 %A ¥ Y (International Court  of
Arbitration), ¥ 2] =4 FAH < (London Court of International Arbitration), i%%% g slel i FAHSI
(Arbitration Institute of Stockholm Chamber of Commerce) 5ol 23+ T A7} F2 o] &5 gt} o] 3|
A= HEeh “FTA FAEAY AN AAE #g A7, TSAAT, 79117;3 A2z, =mFAEE], 2007.
8, pp. 151-153 Z=.
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1. FAEEFA oo 2 21

1. SR AZAe o))

FAA= U] 9=l FAE Be-suid BHo= o=l £ HatiE Aste
ORIzt Z 2K (Multilateral Investment Treaty: MIT) e GARE ZKBIT)= FAFE A olelw
gt FAEAEE Be O AEY 54 5= 18 Al (Preamble), @F AR}, FA}
of tgt o] (Definition) T8, QW3 Ha=h-F, 3% - FHHF, 78 2 B, &5
B3, oldled FHEA 5 AAAH ATy, @FAAS =7iRte] A2t
(Investor-State Dispute Settlement, ©]3} ‘ISDS 2L gtth, ©EA L] 34-H& S &3 =
7Rte] BASAAAL, @A T, OREVIRE T AR FAEHEH0 FAFEAE
TAAN HE&S FA=HIEe] 2 Aot FAA] By 59 I3 v F Uk

H7Re] ZokS fntsto] FAo] LG wols H7IRte] EA o] o] IAHY A&
= WA HAR, FAFAY] B FAAISe] FAEA S fAntste] FAApL g E 4
A E wole =71t BANAAAREE FAARE AAs] FAe] ol R HEe] F
A-A7F dasiekn webA i FAPA A FAASE FAfA R3] Fap d-
TS TAE Bl dda2 ste g elst ISDSTg elet dthe T dnkd F
AH87 el 1SDSTHE ol A3t ol FolA = FAE FARAF AL & F Aok

off

2. EARAAFA 59

FATA B B, 53 AT ARG BAGATN BAL 2% T AFAY
BANARoRE FE A Ads] olele ZUS nelste] FAWYE ISDSTH

6) HF5, 2] 4, p. 10.
7 OlE%FJ Ae Ao FAAT FAFA S Ju o R ste] FAGX e Hdd AL
Ao FHAHE 1A ofHE W ol FAAIE FARX 2k

Zﬂoko] w} JO]UE BLO x%o _‘rLzﬂm—bﬂo EEJ :‘,: gi% gio]

8) TEuErt Ade FAEA ol ISDSTHALS Fil YA @2 A9 “ugn
FAEARAE Y A14615)7, “Higtl=r Aol dy|~g 3a s A5t
T FA(EF A10005)”, “h@FRl=s AF-oF BaITr ANl $
Ao A961), “thels Aok 29l FRite] wAEi FEu g
‘e HdAdPFete] FAsF B Aurse] e FoR(FEoF xﬂz 27
AMe A%, «sEvEzE A 57pd X}fféﬂcﬂl EFH I
Adatell w3k AT, APEEA, 2015, p. 269 FE
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o

= T deH, ol#e ISDSTH el ot FARYFA = ICSIDH o] A 8-5] =
%, ICSID F7Pdatao] A45% 2%, UNCITRAL FA7t30] A4H% 2% 5
otk EAgA AN EFE A7 RS Fehx] a ©es] UNCITRAL ZA) 2o o}
Aol 9a EAE AR Gt o= Fapel dRste] EAo] WA F¢ A4
Abe geR e 9wl Ao 5P FAVRE Pl FAAAE AT

o,

)

¥ oft rlu

(1) ICSIDRA %}ell WE FA)

AAER ] FARRA s 24 B AR ddshy] flste] thE ICSIDR el 718 A
25 [CSIDE 92 BRI} ExGX 2o ExlzEE uhe HEak BAS xa]eith
a8yg) ICSIDE EAGAA ) =4S A} 1
ICSIDE ¢} A|25%2] 271& FH|g -5
2% & ok 5 ORGP sld A< ICSIDY| 3 F-sh72 Ao s Fosiiio]
of atal, @FAfA APAHo = LAY} EAS 1 ez slodol s, @A 4w
GAAZE kel Ak (e ld Aol ICSIDO A3 1 A|eke] S ol
Z1ghelefof sta, gue o Aokae] Flojojol 24 ICSIDY ] wE FA
ol FAAel FARAIS Y] FARAA S !
ICSID AHPE10e g Alzlo] ICSIDY] #&A Fak] eg ol FAaHA el
S5 AFE 4 AThICSID HeF A|36x #1331

228 AA123 Hanocal AFA1)L ICSIDE ko]l wha Ao &)@t}

ah

H =

%
my
et
+
38,
Ay
2
o
v}
=
ko
Y
tlo
ok
iy
l-' (
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9) ICSIDE kol W FTAEA e 24 2 FAEAFe] 7fAlel B3 A2 (Rules of Procedure for Institution
of Conciliation and Arbitration Proceedings, ©]3} ‘ICSID Ax}7|Al5F2] 02} dtho] A-&¥ ™, ICSIDE 2ol
w2 FAE o] &5tnAl k= FAAE ICSID AMF-EFdAl FALAHAE AEstelol k=, FALAA el
= BAGAAL F9UAl, GARAEA S ddE Qe AlE, B4 didel #st ARE JiAjsteof gt
ACSID HAAMAITHE A1z, A2Z).

10) AHFE4-2 ICSID7F TAI7F 49 Aol st #83AE 7R 75 AAkeked], AFFEol A ¢

23k AAMS Fofgh 212 AL ICSIDY| tigh FAIE] e FoEhA] ke EA ol A A &4
o] ulgt Apzlol]l et FAHAIL A EE S AP WA s ] $18 Aot

11) AHREAde] Hag Aol digh B3] ERE AAlste] A& do] EASH] &S oFE FALAHAY
TES AT A PR AREEEY A4 AAdd st st
43 = glrh Egk AFFgo] A EAE HAR FALHAME §5F BdE FA9 IAHA
g Alde] ICSIDY #3e 3R] olUshs T & rHFAEAe| g dAfE (Rules of
Procedure for Arbitration Proceedings, ©|3} ‘ICSID FAi7f2) o]2} dtth Al41z A13H.

12) LSF-KEB Holdings SCA and others v. Republic of Korea(ICSID Case No. ARB/12/37). o] A2 dighql=-&
Ao ¢ Hxol FAPAFTAA 2R Hel ozt x|, vimA AARAE Z2EF “iigRls 4
o} Mylo-SAlR2a FAEH e FAbe] deFl W Bl ek 37 (Agreement between the Government o
f the Republic of Korea and the Belgium-Luxembourg Economic Union for the Reciprocal Promotion and P
rotection of Investments)”S T2 IS Aol oz dto] ICSIDO 469 7,950%F 2|(5% 1,70001¢] 2))
o] AF& Tt FAANEE FATh

13) Hanocal Holdings B.V. and IPIC International B.V. v. Republic of Korea(ICSID Case No. ARB/15/17). ©] A}
2 A9 FAAF SR TAEACE

=)
e
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(2) ICSID F7pE At o)l 23 FA)

ICSID@ ool WE FAl= ICSIDEFS] Aof= He I sHF-zZ oy 7|33 bE A
o] FRIZke] FAA APAow W MEY £A4E I AR stnw, Agw
Bl A F= FRIgbe] BAjolut WA ok o Aok wRIzte] A 1 tidelA AlelE
w3 Fabeh AR #Ho] gle BAoY Vled 584 HAAH AA Fol £AH
A= ICSIDE ] we FAe] dide]l 2 <+ glok add sk o5 IRz
Ard el wFo] B et s 7S ICSIDRE ] Aol o,
Apztel EAo] FARRE HH WY Zo] opdAE o|F A weow w2

o
3

= A8 o Aert JE ¢ Jon, FARREH A 24T EAoHE

N

=
8% A4o] opd Abde] ERo| HMT DReIAE A7 42 gk olH@ @A
WAG B e o) wue) T BA AL ngAoR Ao oe =

oo AL of S

o] it

ICSID= o2& FH-& n2fdte] ICSID F7HEATae B3l ICSIDOA FA2 &4
T A & Y AL o] ¥ ATk F BAPAL 7 e AR a5

%= ICSID AHF=-& Jul GARAZL A= 5H

T Aol FARREEH AR LA HEY BAS ddeR ke ol ICSID 3

£ 99d 5 UTHICSID F7HEakt3 A2z (a)). &3 Al

ofxt o Alokwm IRz HEY EAol FARZREH AR LA Aol oAU

{ICSID F7PEA12] A2z (b)) A=z} thE A da gHIgke] FAZEE 25 2AYs

Aol HEZ Aol ophd ARde] o] 3t A wo| ={ICSID F7FE At A2z
(¢)} ICSID AMF=1& ICSID F7FAxba o we} FAEAE 99 § Arha

ICSID F7FAzbtEe] wE FA&= ICSIDe] #etdd] 38k« ke mz ICSID F7H4

Ao e FAE A= ICSIDE 9Fo] A &-5]A] oy HICSID F7Ha A3 A3%).

(3) UNCITRAL FA3el| &g FA

T4 AGA ks €3 FRkel TAEYS UNCITRAL A4 wiet o
sl= Felshs Z97h Ak @@ A% UNCITRAL FAt3l ueh Z41874
FEe] FAAAL AP, olE JHFANRL S FALAL AP E
Aske Aol7k Ak olel@ ISDSTAHCl FARY] AR B AL we ALwy
So] HAFY oldE F2 BuATL A AAE gt FATA B FATFH
Hgg Fvshe W, FAAG ek FAGANEALNN AHE UNCIRTRAL 54

wo

o H

14) ICSID F7}dakt3el ok FA9 A9 FARAT/E LAY 712F dlo] FAEA Fow dx7e 93
o] 9]99%(the Chairman of the Administrative Council)o] FA¢1S A ¢stA ATHICSID F7PEAF3 A6

Z A48,



FHe Asehs @40 wgE Ao B 5 vk
T Qe EAe) Agele AREAe Ak 2el B4l WAT T AR )
AP B WS Forh Do, At Dol FAAAAL] B Felo] ¢

|
skA] ol e wo= SRS zlfo] &t £ 7hsdol UAINE, UNCITRAL A
Tt 3 2tk wEbd UNCITRAL FA 7+ 93k =)
o A5 AR FAIRle] SAE AddskA] Eake wole FAS A1 AKappointing
authority)7} S90S A LAl FTHUNCITRAL A+ A8z, A|9ZF, A|10x).
Dayyani A}%1,16 Elliott AF41,17 Mason AF118) 52 UNCITRAL ZAl7t2ol o]gt FA)
o s|ggtct.

o
rlo
o
&
o
o,
do 7
=2
e
o
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3. AU 2

(1) ICSIDP 2] A &L e FA Ay
ICSIDE oke] A ekze ICSIDY| 93] Wl SRS 128 g Aoz s,
| 3 = 3

lo

O FABEE AT BYBAR Fele] old] WE FUA AFE 1 4 yeln J
YT g RYHRRACSIDEY As4z A1F AW, ol FAP) WYL P
& ok

Zo] 73 B WP e} o T AR L HF 2e = A3P). Thet ICSIDH
2= 3 370 B g5 U@ AR WAl Ba ARel WHel I vAA
ol gacsIDy <k Al55%).

ICSIDE e WE FAEAE Z/1Le] Felo] 1@ Aol PAE FABI 3
&% 7ke) Weld) £7E 5 9nICSIDAY As3E A A, FARGE] 0P A

PAAE Fugel 44 wA opdch

15) sk, "R FARA A, HEE A5, 2001, p. 208.

16) Mohammad Reza Dayyani, et al. v. The Republic of Korea, PCA Case No. 2015-38. ©] ARzAellA] dghdl=;
< theke Al 6,800% &2](73099] )E widstEte FATA ] 20189 6 7Y WA=, Vet
H 23 A FARATANA R B 5 Uk

17) Elliott Associates L.P. v. Republic of Korea, UNCITRAL. V|=A] ALRZHZ= A2]S(Elliott Associates L.P.)o] 1+
=8 A dEHe] Ivldggded TRt dAFHES Aol AAGEAT AdRAY] FHE SAFoEH
ARE ADREA Y FEAR ARl EAlE It FAsHEA 79 7,0008F 221(8,600019 )] A
5 Tshke SANAES Tk

18) Mason Capital L.P. and Mason Management LLC v. Republic of Korea, UNCITRAL. "5 A] AFRAL wo]&
(Mason Capital L.P. and Mason Management LLC)®] Elliott AF713} FA3 o] F5 Eo] 29 22,2009
Dol AFE Fshe FANAEES Stk
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ICSIDE ko] A &S Wz &= EXA@AFAE= ICSID F7HE A1 o]y UNCITRAL
FATE, FAFA7IRHY FATE ol 78 SAEAE AP E =, olg g AT =
He| Age e FA aldsteA] AR EAIET o= TR o] ICSIDE fell w
FA Qo] FAel thete] FAAAIL P = Ik FAEE A&e YEsta U=
A e} #Hrdo] QT
ICSIDA o] A G54 G EAPRFA FAA} AAHE Dt
= A siEsteA ok Baste], mvle] tid AlEH WAE AP ET= R
Z7P7F GAAR]D SRRl g E =7k el AfHA deve dde A Akt
Al @AIRE) o5 AR WAle AUACRE JAAFHI Y320 =7t FARYE
AAds o= AAA WAE T F gle ez B ¢ vk A5 ol Aol
= Z9Wd] 3t H]elvbd eK(Vienna Convention on the Law of Treaties) #|31%7} 3t
x4 A7)l wet FAEA Y] W& onlE afMsteof st FAEA Y 4
Fo 2 BEskA] ol g A5 FAF ol Tek Aol oAt IFHTH o] wEw
= T, Akl oAb EHEkA] ol wddle FAPA S 5A-HA T 1Y
sto] 1 AJHS ghefstoiol & Flojth

Woor o
L
o
2

|

45
o
=S

o)
tlo
[¢]

y
ot

2) olgh-u]FEAZFANA (Iran-United States Claims Tribunal: IUSCT)ell 23 F#)
1979'd o|& A o|ghe] ATt o] wmiAt-s AL U]%—o‘ ol gl tj
& AHEE Y d¥EAS Aete 5 B4 DA, 19819 149 19¢€ LAl
SNE LAl Aol oal gefrt o] Fojmnt o] AdelA F=3te] fxg(ﬁﬁoﬁ =, Ak
T8 718 ALE Ao #G vl=ol@ IR AJ=ite] B4, d=te] EFmvl-A
H A g A ool gk 24, LAzl Ade] a4 -olgel] #at #A4)& UNCITRAL FATF

19) Saudi Arabia v. Arabian American Oil Co.(ARAMCO), reprinted in 27 ILR 117(August 23, 1958), at
155-156.

20) AEA A Afd HAle] 2ol waw =7h7F oA A At r«l’}xl B @, =7t B =7
AFE Qmide] ARBATFoZTE WAHIA, thddel AA HAAN7E D4stEo] w57t
A A —rﬂ] AN BAGAAL B A7 AR A LAsHA HAx, olgfg Ae A FAEE el
2ol Jzate] AAAGEA-FZ7hEAE AAT Favt floug, 20474 5o = =7k B9y Ak 7F
<d Frte] FAH-A94- T W9 (acta jure imperin et TAR Fof TS M T AAo] WAE L, =7}

o] u|FAA-vAHA - AA-FAA B (acta jure gestionis) 9t TEE Ao M= WAZF QA ¢
A HAAT A @ Hele SASE, 29H, Sl Sl AOH ﬁg&l =, =uHel e
NG =7ke] AA, dMAA Tl we A7 & %HXWP olel #a|A= <, TEAREGAI199),, *.&

%A}, 2017, pp. 511-513 =
21) Albert Jan van den Berg, “The New York Arbitration Convention and State Immunity”, Acts of States and
Arbitration, Carl Heymanns, 1997, p. 49.
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2o 2 FAo) o8l sAsr|Z s Felvt o]l FoiMm, o] Frejo] wet o] ghmlaE
ASAH ol AH= A2

olgh-n| A Z A < FATE FAPTAAA, oUW HETd= FAY
W SARIAIZE gEAA 1 E,2d olef A-beE 2oy #ak vedy
Z A1ge] A d|x7)Fol gASAA T o A31E A3 b)7F FHE =
o] Grt=el #AY FE mEste] Aol AEEHE FAR He )24 oz FAH
< B3 %A}%E’J EAol H|Fo] FAVGALEAI ] ot et FAAPE AT} T B
AHe o8 FEE U] AES W @t ddr|es HE A Fo] %
Ha 9l

3) AE

ICSIDE ¢Fof] W& FA9] A-Folle AU HFACSIDE S A37x WA A40%), 5
AR 7192 FHoF A57x, AS8D), FAIF HARE FF A52x) T 2ol
TAEAE AESe 7152 ICSID7E A3 Hadre=2A I7pide] Hse] AgE oA
7F gtk a2y ICSIDE k] A4S 2] L A9 ASdle sAEAE AEdte

o w7 del HadstA "ok ICSID F7Fd Akt 2 o]y UNCITRAL FAlF=2]ol < g

=< 7ﬂ°°ﬂ—t— ICSID@ el W FA9 A$9 @2 F7PHde] #E571% §lole 3
@0}7 AF4 e FARRNES gHay] ojgte webd ExEFel ISDSHAE
2 FA19 o}&2] ICSID F7FEAHTE ot UNCITRAL A2 <)%
5 } Zol ICSIDFFS A 8¢ WA gt A £FHo] Uk Wl FAFF
%@-%M & Jelste] ICSIDF ] A85 WA fe TAE AT A5 U

TAZ Hololp & ot}

Q
“
w)
oo
0
“.4
_a‘ O_u

ICSIDF ] A g% WA Bt FARYFAL FPEAY A4S wE FAd A3
A5 ool we FABge] gaol FaEcel 488 5 YA of¥, velr} 1cSIDY
A e SALEe] B AN FYAD A UE WITARS ATE 2 fpoz
a3 g IcsID@Eeke] BlAleFEel SlolA ICSIDY FARYE ABsaA e 2
$ a8e FAWP APol FEAG] A8d F YA oRE AnE et 9

22) Jacomijn J. van Hof, Commentary on the UNCITRAL Arbitration Rules: The Application by the Iran-U.S.
Claims Tribunal, Kluwer Law International, 1991, pp. 1-6.

23) olell #3|A = Id, pp. 7-10 =

24) David D. Caron, “The Nature of the Iran-United States Claims Tribunal and the Evolving Structure of
International Dispute Resolution”, American Journal of International Law, Vol. 84, 1990, pp. 137-151.

25) William T. Lake and Jane Tucker Dana, “Judicial Review of Awards of the Iran-United States Claims Tribunal:
Are the Tribunal’s Awards Dutch?”, Law and Policy in International Business, Vol. 16, 1984, pp. 773-780.

26) D. D. Caron, op. cit., p. 150.
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ABSTRACT

A Study on the Application of the New York Convention in the
Recognition and Enforcement of ISDS Arbitral Awards

Soo Mi Kang

As international transactions have grown more numerous, situations of disputes related to the
transactions are getting more complicated and more diverse. Cost-effective remedies to settle the
disputes through traditional methods such as adjudications of a court will be insufficient. There
fore, nations are attempting to more efficiently solve investor-state disputes through arbitration
under organizations such as the ICSID Convention, the ICSID Additionary Facility Rules,
and the UNCITRAL Arbitration Rules by including the provisions on investor-state dispute
settlement at the conclusion of an investment agreement. In case of an arbitration under the
ICSID Convention, ICSID directly exercises the supervisorial function on arbitral proceedings,
and there is no room for the intervention of national courts. In time of the arbitration where
the ICSID Convention does not apply, however, the courts have to facilitate the arbitral
proceedings.

When the recognition and enforcement of an arbitral award under the ICSID Convention
are guaranteed by the Convention, it should be considered that the New York Convention
does not apply to them under the Convention Article 7 (1) fore-end. In exceptional cases
in which an arbitral award under the ICSID Convention cannot be recognized or enforced
by the Convention, the New York Convention applies to the recognition and enforcement
because the award is not a domestic award of the country in which the recognition or
enforcement is sought.

It is up to an interpretation of the New York Convention whether the New York Conven
tion applies to ISDS arbitral awards not based on the ICSID Convention or not. Although
an act of the host country is about sovereign activities, a host country and the country an inve
stor is in concurring to the investment agreement with the ISDS provisions is considered a sur
render of sovereignty immunity, and it will not suffice to exclude the investment disputes from t
he scope of application of the New York Convention. If the party to the investment agreement
has declared commercial reservation at its accession into the New York Convention, it shou

Id be viewed that the Convention applies to the recognition and enforcement of the ISD
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S awards to settle the disputes over an investitive act, inasmuch as the act will be consi

dered as a commercial transaction.

When the recognition and enforcement of an arbitral award on investment disputes about
a nation’s sovereign act have been sought in Korea and Korea has been designated the
place of the investment agreement arbitration as a third country, it should be reviewed

whether the disputes receive arbitrability under the Korean Arbitration Act or not.

Key Words : New York Convention, ISDS provision, ICSID Convention, arbitral award,
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