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Abstract

The ICSID arbitral tribunal shall determine the suitability of investors in accordance with the Article
25 of the ICSID convention and the investment or investor's provisions under the BIT. The eligibility
of investors has an important role in establishing jurisdiction under international investment disputes.
Therefore, this study draws implications on issues related to investor qualification, focusing on ICSID
arbitration. The investor's nationality shall be taken into consideration in determining whether the
investor is eligible. The criteria for determining the nationality of a corporate investor include the
place of incorporation, main business location, and substantial ownership or control. The criterion
of the place of incorporation that is used in a number of BIT have the problem of protecting
investors from third countries not involved in the BIT. So, in recent years it is stipulated that the
actual economic activity or the main business location as well as the place of incorporation criteria.
And this problem is complemented by the denial of benefit clause. When determining whether a local
corporation is controlled by foreigner in the host state it considers the shareholding rate, voting
rights, and the exercise of managerial rights. There is a tendency to recognize shareholder's right to
petition. Thus the same damage should not cause problems such as duplicate repayment or double
reimbursement between the shareholders and the company. Unexpected problems can arise if the
scope of investments and investors is broadly specified in the BIT. Therefore, it is necessary to
clarify the scope of investment to be protected.
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I. M2
TAFAZA AN FAE ANE F = F
AL Fad oolE 7RIt FAAEA
PrAAAA S 7HAA 2 AL TAE 23D
3, AT #gHAe ™A e
o}, 1CSID Yokt B A o) 1A H T2 ¢
FARARRe] A eel| whet FARA A of i) At
== wl, ICSID FoF A25z0] o5t Fatel
22% FAAke] 9318 BT Zh5ojoit ICSID
ZA) #AsFgo| AHsith T ek A2sxz ;q]lzﬂ—
Ao dAARE Akol Ay sk
= 71golofof &, i vhE ﬂl‘—’ﬂk
o] =wlolojof Frhal sHgstal giekh &
Hof T A2 FAAE A Hle
2 o] Al (el oJshd A
At Bgd Fd # A 234 5=
FA A= o] = o] o i AloF=
A& Bk staL, (bl olatd W<l
35 w4 %«1 dollgt AleF=re] =4S

o fo go o mmemuxrlo
2 fo

aet 5 ﬁé%ﬂlh VY o Bl

el dad FApzte] =4S 7561»: 7]l
g gl §laL, ol & siXate ddd 93

% gih. Mebd T Haol He wa
ol 99 g7} sk, Wl
o 7 ek Afgel 39 A4
f7be] FHo] ke A9 o8 A3
R s EC BT
sjatele] Aujsts A9 9l5ele] FaE Ao
At FAE AN 5 QA 2A
glow], ZPFAT} el olFolA: gl A
FaholN PRFAA 57T D BRFF
7} EAY R BEE Be 5 YeAY =
A= gt

AT FAAHT of
23 FET gl o
& n2% Bart Ut 131‘3_8 AP
ARAZ cjrel $AF AHES (CSID FA

1) & geboll A o Ak 32 Bt F
=+ FAREA F7]]]0] 2= A)9lek #A" A7}
WAL 9Jth(Reza Mohtashami and  Farouk
El-Hosseny, 2016).
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TAFAREA AN T A Fadt
o TR FARA Y AT 3A4E
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Schreuer, 2012), 53] W<l Exjxlo] =2&
st QQoja] a1l Hele] A ut 217
el iAol FHo e A% ol Aal
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= =

A=

1

o o r1r |

tlo
fd
bl
g

1. XH219| =4

AAel FAAY FAUG ] QAo
of gl wel AL AT g EE
L =7kl GTHeR AFshe A 2
ICSID FoF A|25z A28 (a)Zol whe} #4919l
FAAE 28 5odH A 83N 55Y

R BAMrAISe] o] ol Al Aok
T2 7hAok gt FAAbE 2EE Atk
EAGAAY] & Aok FHE BT B4
olF A I AY T A Ao of
olo} A3t Fel| 2= Champion Trading Company
v. Egypt ARI(ICSID Case No, ARB/02/9), Waguih
Elie George Siag v. Egypt AFZA(ICSID Case No.
ARB/05/15) 5°] At} AFdol FExpApr} b
Hde] & Aokwe] IS g ol5=H
A B¢ TAZF 2 4 o). Canada’s Model



Foreign Investiert Pronttion and Protection Agreements
(2012)° oJ3td olFmHAY g0l 3lte
TN RS Ut

Mr, Saba Fakes v, Turkey AFZA(ICSID Case
No. ARB/07/20)¢llA A1Hle g 243} g
9= T8-S BT 7L Qe ole T AAE
o], HAFd=E Ao fE vdd= =
Ag Baela oA ATEA FAAA A
A7F d5& AHsT. old SARAHT=
ICSID ek A25% A28} (a)Z.ol] &3}, o=
SRRk T b % g Bk 2 gore] A
oFsols, Unjx] F7hrh BAfAT0] o
Aol FAAAAG BA7 Gk B 5 9
o, YE#=-¢7] BIT A1Z (Z ()l 2
shel Aol Wol weh Alekael F4e 7h
A Ae FAA L BAFORA o]FF
A5 wAEA @3 glv] wel B ARRle
A7ggle]l a2k A3} Jaglo]l Udde =
Ag Bl glong BAAAS gkt
L AAE ST

Ioan Micula v. Romania AFAICSID Case
No. ARB/05/20)94] 7214 =<1 Fupol=
sslel-Fulvel BIT 2Aske) 2ol 248
Bk ook sk ARl AsHom
2o SHe wasa QA ek, FAE
A787] Y5 FHow Agd 4L HE
710 FAAA A BA} ol 748
o, olol FARARE Fopvel 2He) 213
Slo] 2glal =nlsh AEse] 75|79} 1=
FHNE WAL, olF 296 olyiTo] 21
Holol) Frhvjel F42 Er)5HA 2eld %
Ag AST & doks AN BASA Tt
Yol =28 7]81¢17]¢l 1CSID Fok A25%
e Bades Had AT 2 24
A3 Qe 299 FAL Bha gleleka A
Aaheie), el AR A1) %A
SAl9) Aol Bak AT Fol it
ZAVARE 20 B ARl mE
A& Bie Foiole] fad B AL
glow, 1SID @eoba A& Ho|n AnHel =
Aol B 0] glrhan TaAwe] Tt
We 717k vt gl

o

32 9

ICSID FA9] 214 Bie] B A7 97

FAFAE F2 Hele] Fe o folHt
dl, 1csID Fokols el AR that Aol
Aol glom Wel BAxel ol 74 B4
AN Rob & Uk el B T4
Fggel Aeh Fols] MEel 1 WS
A= Ro] Basith, Wele] FHE 2
Aol glolAl el FAAs} FAfHFte)
ego] Fagd oA, T8 YA,

A0 e - A Fol el BRAe] F4

b
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4 A (the place of incorporation) 7]F-&
e FARAe Aoke] Wol wet
A E 3 AH(constituted or organized under
the law of a Party)2}al TFAEL} o] 7|52 ECT,
MAI, NAFTA, Z&=.933 BIT, US Model
BIT(2012) & thro] FAFA A Aestar
Stk AEAE FFow el F4¢ A4
3l Phoenix Action Ltd, v. Czech AFA(ICSID
Case No, ARB/06/5)0l|4] o]z}l =2{e] 3]
Al AR F4] S Fahe] BAHT
Azl BP S} BG AR ASehem,
o1F 5 sjol diste] Fsh MR =
AEe olzehd Al BIT] AkEE W9l
A ARe FAel e UgchuA
ICSIDel A A8kt ey s ald=
o AHelo] Az o] ZAFE T3k, 1CSID
oF Al25z 8l o]xetd-AR BITS] =4 &
558 2402 ool4q JES /AT
shalol fslAbe ATl BAA
o] gitkarL sttt ool SARHF=
o] walA o|xgtd =4-g B3kl
R AdHo| stk HAstrt.

tt2 F#¢l Burimi SRL v, Albania AFA
(ICSID Case No. ARB/11/18)°llA] ¥] 213 =9l
duol= AHRIES] AR A o)oE
A 718kt olgejol-dutiio} BITS| <73}
o FAE AT 2 A AHJNER o)E
glo} 29| 8)Ate] Burimi SRLS} Shihuio} =
Z o] 3)A}¢l Eagle Games SH Aot} Mr, Ilir
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Burimi= o]g-g|o}e} gujo}l mAS BT 1
gk o]F =2 =}o|H, Burimi SRL J|AME A
skar ISlet. oldll FARA R = olFTAAR]
Mr, Ilir Burimi7} Eagle Games SH.A2] thFF
o|™, Eagle Games SH. A= 9]A1A=¢] dujy
oblN MRE Welolmz shhiol FH oz
FEEnkal AFs etk 2ERA SRR
£ ICSID @oF Al25x A2& (b)Zoll 27381
2]=rel o] AJul(control)E ©]F-E Eagle Games
SHAE guiuo} 9fo] the Ixoz Hue
A= Fow glormF Fagle Games
SH.AE Sbbol el Heloleh] Fagle
Games SH.A®| #&o] AHsA] Ferhal
TAIgE Bl Qi

2 2R3 AY AulsE 249
o}, weba] FAE AL
Wol EXAIAE BE
ol wg} A7} ZAETH(Rachel Thorn &
Jennifer Doucleff, 2010), ¢]2} ##H3F ADC v,
Hungary AFAUICSID Case No, ARB/03/16)°]l
A AUt FZ ] ADC Helo] &rleld &3
87 A48 9)5te] 218} ADC Affiliate Lid
g 7|Z2 o] AYS & Ao dAs T
FADAGTEE FEAY FHd] 722~
7+e] BITe whe} Wl T2k T2 A<k
= ol o8 AgE AL 971o= 3 jle
22 el Ao St A37 IRl Aul o
BeE BAEA gevka AAJsnh oA ™
A3=e] =Rl ofa] dHE U FAAbe] =
A3 st FAPA ] HAE e AH
A& 7oz AFAS A A Eo| k.

olgfgt A whitol AHA| 7lEo = Hel
o IHE 7T o FAFG L] ATl
ohd Az=ro] AfskAY Aulgt= el o
3to] AgA|ox] AAA] AASFS A &
= A FAgl #Fe FERl(denial of
benefit) Z&-& HWAISH7| = st} dH Fx13]
Ao HAYA| 7|Fo)| wE Treaty Shopping?]
485 2] sk dAS =7 3t A
o] B35 5 wjAISFYTHM. Sornarajah, 2010).
oA, NAFTA A|1113% #1283} 3--n] FTA
A11.11Z2E ddl= FA2Rke] HAds #1379

= BT dRA =
Hele] Ay FA% &% I7kelA oY
ol HERE oA Ferhdl B o A
g = Jdvkal WAskaL lu
9} #¥3 Bridgestone Licensing Services
v. Panama A}A(ICSID Case No. ARB/16/34)
oAl FAH T2 AHAE ZFol Bridgestone
Licensing Services7} w]=Ujol|A] A= o] A}
A9} YAcHEA vl F-goht 2ol 5
4(TPA)9] FER-Ql ks A&3tdct. ol
SARARE F2E 159 FEE Fs)
93 Y= Bridgestone Licensing Service7}
IFA WelM THE SlAle} vFel Fag
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FH JJ2A A (The seat of company) 7|
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AREE HAskaLl )il ST BLEU
(H“7l°ﬂ SAR =23 A AghH-7hHE BITol
w2t 21HRle] FH FPATE FARE A &
AL Y=AE A Bk TZHJ&%L‘?‘C B
/\]_o]-oﬂ EH]HE % _g_o]_tn],q 11:51 %
o] ol AAE SAF=I ’\Xﬂo}"#
of githHA] F520] 914, FFF3] 4 oA+
NF o, ARAT 3 )R] nBgL,
SAR=0) ARalel EA FE wela)
Stk B Afle] FARPRE ole] 4AES
233 B Az BAWAIA]o] Holo] 2AX=
1ol Al A 1A bR o]
AoPE FFA Zsllldl s4F=2a =
o] ARele] th FAHAS g
A, TR FALLRE A 5
W AAFES A ek U] Aol
A2zl 201495 AFIEES ZH7H§ % A
glg-goletal AAISHelt FHZoll= RSk
AR 7]l AR A %(re”d economic
23t Rl =4& AAs|
= 3}, Alps Finance v, Slovak AFAS] FAY
BARE F5 JdaAx|e} A=A AHA

2l
Ak
E

activities)&

s o/AR A T AE 1%k vt
At

A=A Q] 2f - AEl(the ownership or control)
71 Y] AEAH £ OX} = Auite]
TS Hle] FHo g AAsE Aolt}. o]
7152 A ] 7]Eo] EO]'(’% A o] f7
£ st Aol ofgar, Helel Al - Al

A7 e WA B Bl vgel] Ane
2 Zg-o] o]f#rH(Rachel Thorn, 2010), oJ} &
@3}e] International Thunderbird Gaming v,
Mexico AF1e] SARRF= Aol S a5 &
Ag 274 AR 5 e DL Wl o
@ Az 2 5 o3 Ahselot, FAA
?l 71 AABHAIE Eekdeh. whebA o] 7]
Fo EAHoR g Ut YA we
T FgaAA 7IEH 7 AR H7 = gt

ARH 2 - A AEE AeH &

- Ao} Fid ol gk ket geojrt dast
1:} GATS A28%2% Zf(owned)Z 50% o]
o] ARE 2§38 Aoz Au(controlled) S
oA} s Mg = SR Ak, &

_1

ICSID A1) 7 o] #e A7 99

-EU FTA A|7% A28, $-ASEAN FTA A|17%
A48}, v|=-2F-Ao} BITL e_:_/ﬂ?ﬂ-(Letter of
Submittal) S E-3 A - Auie] NdS HAE
ATk, 2y - Al 7H—E— ﬂl%obﬁ‘?ﬂ o]x ¢
FAFA G ofr - Aol g Aol 1A
3= Aol ulEAEC}
olelellt= RiQl FAAte] =2 dketel 9l
oAl o]gh-2$|2~ BITE A
Aa 2AA], dAA9) 73%&@% nEs 93
o= skal glon, glFoyol-29d BITE #
Azpe] EARE o] T FHAAE 374
o2 3t 9ty 29 2-&=uly|o} BIT,
10} 9] BIT, 7fyth-2 26 BITE TE‘ °§
2AAeF AEHR] BAREE VEoR A

R Mele] GAEAE Relsh ol

I, £X{Xe] AR
1. SX|ERIQ| 21721 X|HY

TAFEANA AR T2 2= AFA A o
A AAERAE 53] FALFo] o] FoAAEH
3= A7 dom(Jeswald W, Salacuse,
2013), BAMELE EAFHT ZAHL 2
Ak, et SARATe] B2 Al
E3f7h AT A AR T @A
FA AR FAHRe] 275k
FAE A7E F d=A7F TF ZAVE "Hok
I AT A% Ul AT A2 2
*ﬂ]7]°}7ﬂ = ZlolH, o]& AT ¢ ¢

TR E 2l23E ok Fube) gl

%xﬂfxm AAele] Yz ool A
A57} 8] ol SR AA} B
< AFHo=E AW - AT H FAHIE
3 e AAES thalste] SAIE A7
S tre] FAHAGN ol WAls
o}, oA, NAFTA A|1117% A|1&ol &3}t
SmAEAAE A e BHHOR 2%
A B AT Wele tiashe] 2
AE A7 % ek A . B
3} Beshel FAGAR AAMele el X
v 75 dAdA|ol= L9l Au)e FA A3
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EAE ARHes Arsioll B,

ICSID goF A25% A28 (b)Sol ¢3tA
SAf AT TS b7 AAEelo] 2Fel
Aol glowl, %k BAbgle] s el
& RARAA Y BHow AFES Fo
Shoich & Heorel gyl EaHch
AlBFL Ut ICSID ok 9f=<le] AJuld
Gl FAH o Flsa 94 eATHsu
Chul-Won, 2010), & §efe] H#ef vlFof &
o) WAk FRlo| AL FAHHAR 2hl e of
Yo 283 ICsID #HES 53 =<l
Al o u—m] ARG S W ofe}
sabe] Fa3k BAlol gg SAERE WA}
% 52 eSS UL 5 Aw)
%, 29, 39D 5L %
HEG] Au gy} AR ge] AuES B3 9
=19 AujE AAg}, Eg 7Hy
gk ej=ele] AulE Az T
Aok AS frdsfiof gt

TSA Spectrum De Argentina S A, v, Argentina
AFA(ICSID Case No, ARB/05/3)0l4 Ude=
ol= e BIT 4102 A6e dx¥elo]
EPU Aok bl slgfel A - Bl
1S Qg sk A=, SA
= AT of=3lE e dAHIQI
TSA ZfAbe olZdlEY 5711 Mr. Jorge
Justo Neusso| 22 TSAo| thale] 2]=¢<le] %
Hi7E Qe £ 4 lokal AAlskgick, 22
WA ZABARE F ARES ICSID FoF A25
Z A2g (3ol At AH S =
ERalz B 4 9l7)o] Batdo] AdalA] &
=tk #AEkGT olA | AR FAAR]
Hel FApAke] HelAE 1‘%01’5‘}3 AHEH] 7
Aae] 2Hg wele] w0
I,

2 el Aquas del Tunari S.A, v, Bolivia
ARA(ICSID Case No, ARB/02/3)0l|14] £]=21¢]
Aufel #EAste] T AlA =<l Eejnjols AA
Q1 Auf7F EAfstedof g AAle] &
AR A o] e & A7IsHTE, olol TAlAA =
vl gt=-2eju|o} BITA Auljol #&k A7}t
glor}, zekol] T2l v]a}goK Vienna Convention
on the Law of Treaties) A|313o0l <] A3}

P

Lo

>

(Andrea Saldarriaga, 2013) H?1e] F2] o}
£ ofshe S Az B ok
217491 Aquas del Tunari S.A, W22 A|ujs}k
= AR AT v e = Rilojgtal A
2910}'9}]\]:]'. agHA AR SANAT
Eajujote] AU vdd= Heldl o3
A=A glomm 2 oApe] dekpio] A-gh
thar AAlekgint. & of2 #el9] PCL v, Bulgaria
AFZA(ICSID Case No, ARB/03/24)°l14] 217 3]
PCL ECT| AoF7¢l Alo]Z s o] W
UMl FAAARF = ZHF= IH| M
VaurinZh PCL WQle] ARE HEom
100% B3k Sk ALES Sl gBhEA My,
VautrinZ} PCLE 4% - Ausitty B3 33
AL aA3 v} Q).
TR AAME 2l=ele] Aulst
FAZE ol o] Fo AL Sl AA S
o]=Hlo R QIAWY] QM= 9=l
wi7b AAR EAsok sk, ARl o)
gk o=l AplE o 2o Wijlew &
o Fo7t EAsok gt 2=l Al
GAA7O] Gelshs ARl EAslol s,
=0l g el BAH goim Hew
BhATE o eH oz EWEl AF5tsloa] BEAlA
 FeoE AdA FAHE(Holiday Inns S.A,

and others v, Morocco A7, Liberian Eastern

X o r1r

Timber Corporation v, Republic of Liberia A}
7, Amco Asia Corporation and others v,

Republic of Indonesia A} )= o2 2 9]

o fold Wast k.

2) F9) Afwroz 9Fele] Aush Uk o)
g JbsAo]l EHUH(Kotera Akira et al. (Park
Duk-Young - Oh Mi-Young translation), 2012).
et wele] FHe Bekgl glo] <|Fele] A
oARE negde] ofveh= delx el o3l
o} st} Burimi v. Albania AP EAAAE = Al
A21e Quplop-olgelel BiTs] AekRel olgelo}
TA o] HelogA E A} ICSID FoF Al2520)
HAE 9l=ele] BAlstel AeA AFE Wl =
Hg 245l Qo] olulst A girka Al
QArt.
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=



2. ICSID SXHH=2] HE 6E

ICSID TAA =S o] &st7] 93 Hxos
AT} ) Fo) A2 EE FAE E
@ RHUAE e A A 443 v
H EA7F ok, o]ek #H3F Phoenix Action
Ltd v Czech AFA(ICSID Case No, ARB/06/5)
oA A= =He] Hell BPeF BGE A= =
W Vladimir Benotol] 2J&]] A|v] = l+=d], AH
o] o|2g}ddl <l Phoenix Actiont Vladimir
Benot?] 7}&o| Aulel= 3|ALE BP9} BGE
o143} it}. BP9} BG+= Phoenix Action®l] i
Zy=]7] Aol olu] A=<l Ao HYolA
A7 AP =L et oldl FARAFF
= AT #H3t o]zt 3|ARR] A<
Phoenix Actioni= A Fo] HAAZAHQ] A= 3
APl gom, FEe FARAR A5
a7] 913he] olzzhalel gli= Az vl o
8 e AFE Helolnz F ARl Bt
ABAL P, AR HAPT
A AZE FNE FAZFAE A7IsH7] 3
FA7} o] R0 7ol ol mUlEA FAF
kel e g Agstr] fIg H-o] EHstn
2 ICSID FAEA] H8-g SAZE #EHol
kA EThEA Ale] A (good faith) €
2o of&te] ICSID FAA =] F87 HE
FAbolE FAE G HE g Hojsld ¢hE
thar A8t

o]} FAFEE F#|Q]l Cementownia "Nowa
Huta" S.A. v, Turkey AFAUICSID Case No, ARB
(AF)/06/2)94] A1A el Z&te ¥Hol Cementownia
S.AE 2709 §7] Hl A Qs s,
FARARE olEgt ARold Aefo] A
7} ofUH], IAIEA R AFete] TAFAS
A71847] gk o=rF Bolthar STt
= o}2 #dQ] Millicom International Operations
v. Senegal AFZA(ICSID Case No, ARB/08/20)2]
FABAZF= Hde] A7t ICSID FAE ©]
S5 915 BHoz ojzold qlsidel Adt
ohymz wheel Bt Yck HolAE
vl A2Qlel #EAS 213t Venezuela
Holdings B.V. v. Venezuela AFZA(ICSID Case

ICSID A419) a4 ge] ¥ A7 101

No. ARB/07/27)°|A A2 <l Mobil H<ele I
21772 Wil Aete] FAlg § Fxlof Au)
TZ2E HAs ] YdHe AFIAE S0 )
IRSIALR G aL, o] F AT I3}
z2 o E@=-wd|$=Ae} BIT| whe} FA)
E A7k ool AR FEE FAbe] A
w7z A2 ol s EAol tsiAE
ICSID FAA Y] H&oz Hol #atHo] A
HetA] Font, I o] Fe g Bl thsf
Al Tdo] stk #AIEk e
Z+4]Q] Pac Rim Cayman LLC v, El Salvador
AFAUICSID Case No. ARB/09/12)0)4] )21
9l drhmle=s 213l ¥l ExAprt
CAFTA-DR A& 983t Aol A=
(Cayman Islands)ol|A vl 2 =4S W3
AL ICSID TAAZS] Hgolgtal F343+%
o}, ol FAFAHRE B AMA A7V
S AESHAA EAo] #AYsL7] A 2007
o W<l FArle] FHWMAo| o]Fojyon,
2 o]FR1 20080l FAHTY ANFFA X
Aol A7 Wl TR e
ALAS st 148 WA Aol
F& # glovw B Al #HeAS 9
ool JAJEHST

oJHE FAFTAE o] & HHoZ T
Ae FTAFAZ At ATAS =43}
Ae Agle Ygog B £ gt} oju B
A AY ) EA0] dl&7heet 43
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