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Abstract

This study investigates the WTO dispute over Japanese fishery products originated from Fukushima
and another seven prefectures. Being subject to an import ban and additional radioactive test
requirements, Japan complained that the Korean government’s trade measures are inconsistent with
the principles of the Agreement on Sanitary and Phytosanitary Measures. This paper considered the
contrasting judicial decisions made by the Panel and Appellate Body and analyzed the debates with
respect to their trade-discriminatory effects (Article 2.4), the relevance of appropriate level of
protection (Article 5.6) and the precautionary approaches (Article 5.7). Consistent with the final
rulings, this paper identifies the need for a broaden understanding of regional conditions and
qualitative aspects of protection in risk analysis. Findings also suggest that Korea has diverted its
fishery imports from Japan to other countries, while Japan has created export diversion from Korea
to other destinations.
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Table 1. Disputes Referred to Specific Articles under the SPS Agreement

Risk

: Discrimin  Trade .
Dispute I-_Iar?l on | = e Asses;sm ation  Restriction Precaution I?_egltgna T
(Number) ~ (2aW0n  ence  eN - (aq 55 (A 56 (At 57) (2alon  rency
(Art. 3) (Art4) (At 5.15 0,0 59) =90 (At 6)  (Art. 7)
5.2; 2.2) : .
Australia—Salmon
(DS 18, 21) © © °© ° o
EC-Hormone
(DS 26, 48) © © ° ° ° o
Japan-Agricultur
al Products o o o o o o)
(DS 76)
Japan-Apple
(DS 245) © o o o o
EC-Biotech
Products
(DS 291, 292, © °© o e
293)
Canada/US—Hor
mone E&(DS o o o
321)
US-Poultry
Products o o o o o o
(DS 392)
Australia— Apple
(DS 367) © © °
India—
Agricultural
Products © © © o o o
(DS 430)
US-Animals
(DS 447) © ° ° o o
Russia-Swine(DS
475) © © o o o o o
Korea—-Radioeclid
es o o o o o o
(DS 495)
Total Disputes 7 4 12 10 10 9 4 7

Source: Kang(2016) and Authors’ compilation

2011de] FAHARL o] F Fto] g U
gk 220 sl -2 20139 10€e]] I A
58z} WTO SPS ¢|¥3](Committee on Sanitary
and Phytosanitary Measures)o|A] 21248l ¢
E FTHEITHWTO, 2014), B4 LEL A 7}A]



[e)
=&

%ﬂ&“,

HA3 F4 e,

AR LA 29 B 2
]

& Al dE iR HEAS 2ol F

a7 golof v} Fum, FEE 9

dal WAl AR A2 AL A8
Qiet. Sarel vig A4k 9FE 8 o=l A
Folth. hit, AR FYAFS 2 0=l A%
of JEA oz AEHdHE, Fh
CODEX(FAAEFAAAT) 71zel whe =

FEFY 2EEF
=, 48 TL3

o >~ \= [e]
T FrEe

A% PAE wolok i,
sl Al 4ad 2

Ao, A

e
o FiE E oA kg 1008 =
(Becquerel: Bq) 7|& 233k H]&2 2011

d 3~699 53%94 20130 7~9L e 2. 2%
2 Fo = ek, 22 7zt 1 9 XY
AT 6.5%A] 0.4%2 RolATt ol7]4 Bq
= Ws 59 &S UYelle AR @
A1, 1200 WA B2 1 %101”& %=
3t} Codex 71L& kg 1,000Bq<ld], 3t
< 100BgE © E2 7S AdstaL gl 1ﬂl
9] 7]15Le kg@ 1,200Bqo|THMFDS, 2013).

Zog 3ol sps 227} ot 7ho
Aol H o) A} FgslA] k2 2pdo] 2] gho}
of al, ofe what T FX|of HEH 7]F|
v 7] BEH FA7F Y18H e AE)
o FE3HA] "-“’ZlE o} gt

ojgfgt AR o] F7ol tl-g3te] St BT
FUAG X7} SPs 6:‘7& A5z 78l =A%

Aolxm, 58 A58 F79} Abge] A%l
nA 5 gl AAHoR BT P o
Qo] 2 Aol 8] FFLS Wt
=4, 1 AFH Ans AEshan o}

7551‘, SPS 21913]e] wole o] B ol
Puet A3E B9 R, olo] Yue
20154 5ol gk=o] HolEs oAt
HA] B A 2K dispute settlement procedures)
o o3kt

dro B A7 (Dispute Settlement
Body: DSB)ol| gh=S A|A3tHA] g0l

44

% sps @Y #4 23

WTO H2& fuksivta <183k =
GATT ¥ Al23z(Fav sk sps §A
F A2zC1EAA A9l o), A4xR(FTS
), Asz(dHG7et 44 B 75), Al7x
(F84), Alsz(AA} sddah), F4A4 B
(e T, F&5A C(HAReE 148
Foltt. o] 7kl A AL Ul 7HA=E goF
g 4 Qi

3o

AR, EAF F2HE 28% 9] Ujsk ske] 4
QFR|e} =7} AALL Ao] 1}4 qo 2 A3}
3} 4 9= ol FAF-A U ¢HH

Agkol sFs=A] Odl‘%OIDHzﬂzz 33h). A,
3l=¢] sps %27} FAQ ojato g S A3
A offo|tk(A5x 63, AlA, dh=ro] SPS
225 BEatge] ez ZR siite|Ed
N3, Qo] AEF F we] A4 2
Azl JH-S Z3*(Enquiry Point)E -3l
Age Zo] FAol WAG oJfe} FHgS
Slukgk HAolA] oiRolth(AI7E, BeA B(1)3H
(3). Bo&, F=e] 57} HAkado] sps €4
o] WAF Al £UUAES gurer AolA
olehAlsz, P44 C).

S47tA 2417} sps |9 Al
52 73] 2AT BEAL T AT

2 zAde WA Eana A"

(WTO, 2018), 3l UXRL Fl=o] Sps FA
Algzop F&A CFe] Hakeh sl At o

Z gutetdte s S9skA Zva g
< sttt olvr gde 2011de]
7h AxaT 2012de) FE 54 $4EA
22 AT FA FFerE 2EH oA
U Hg olfom FAg AgstE Aol o
Avka BEoh ey oled =XE RISt
31201399 71 AR S AEEE A2 SpS
?ﬂx% xﬂzz 36]—‘1,}_ 11]51 631,] g]_rg _?,]b&@.
Aoz WA ATE =3, #de gkl Sps
A7z} F&5A BY T4 @9 o7& Al
2 olghatA] Xt dAtatint

SPs {4 A2z ¢ A5z #H A gk

o



24 29s5)A) A44d A43 (20199 89)

Hde] Has Aestd o3 ZTHWTO,
2018; 2019).

Ax, o] 2011d9] 7} AALL AT
201299] F5 54 FUaA A= A9
FA 7o R Qoo FAE Ageh=
Aol sdatA] vk B4, dide] AAd
2015 9¥74A] 201193 2012\ A2 FA
& A2 da olfor 7S Ags= A
gt A= sps FA A5z 6FS fuket
Aolck, A, 201336l 57} 7AA1a71E A
shal fAg 22 He oldog oS Ag
sk ZolB® Ssps §A A5z 63S SINket
Aotk UA, FFAwE ofulel7]E oA
ke dighe] FAF Al o]eje dAiAew £
A FAG A2 Hg ojow Fodg A
s éi]oﬂ 33t = SpS @724, A5z 63
= g7 elA % 28
%9 —?ﬁ%fﬂl 7512'4;7‘4‘1 ?‘” TAE FAG
AL D@ oo 79L& A= Aojlng
SPs HA ZﬂSZ 032 SIvkek Zloltt, oA,
% FIRA 2R 279 e A
3 olutetr|d oA ALkg tig-E AlLJskaL 6

il

=2

lor

Aol AL ti7-E e s 2013l 5
7} A QAT 229l A A2 dhto] el
wo= SPS BA A2% 389 A WAl EAS

Suksla ool whet A= F WA Z7HA 9
ulal Aot} Bo g 28%9 SR UE) &
B EA Aol X*tﬂﬂ‘ﬂ FAEAe d& AF
o thal 201193} 20133¢] F7F Ar e AS
FAG AL gFo] SPS A A2z 33| A
WA S SINEkaL ool whel A= F wA
EA7HA fukal Aot}

A A W e Aol

, 2003). o]l whe} A2 71 ALATA o)
*lﬂle Ash met sdol el MEH 2
W AES SRl 54 wE e
@l T gl ool 4o 17} 19

2019)

& 71T Az 63 vEhd M B
~<=(appropriate level of protection: ALOP)”
o] zs].g-_,] 2}7434 o]:7<4 1:71 xmo ] 9@~ :,L
Ao S AT o] met Jﬁéol
RE 227) ohd sl Sl 2
FH Aol A hebA ARk

HolE9l e o0&

o] 44 BB FEL
ox el Aaas

shgichs Wdel B4

mlo

Hm
&
gh
foofN A RONR

b
ro

Uy ot

gi
R
)
%“r.
<3

N L mlo
K

mﬂ
10 oX,
ol
I _>T: rlr
X
N
F
(@)
ok

mlo
=

2
&
N
o
o
e Hl o
e

f
=)
A
i
ot
e
4l
[o
I
£ )
&
N
o
o
2
[t 2 o g o X po

(o
L N
)
O
}ﬂi
%_‘
j‘i
o
ﬂ?
to
=i
o o
£,
v} 12
}1] o )
N
TR

S - 1 o 3 17 @9l A

4 o] Aol 3

o] AE % ogfz}% A % 9l

2 A Az WA za ;

21 Ao B

2 g A o}%lﬁ}.
2 A)TE A2z 392

A zﬂ—‘:—% s ok z‘sh:}jr_ ASSS

= HF o]¥ 2HE0] AlFe] 54 oFF
W3 whEA] et W TR %3
ARg 54 AW Fueld olse BRe
AAG Aoltt, ofdl] whe} 2 717 o]
A2z 38e] S AS HESHSAT. v,
Z7lz dde) efetn AHAD A}
g=ro] 227} Ao HolAY Hdated
Aol S o] Agtel g
o e 2 71T AErk Bas
1:]-

Hroxt
O o

& —% Ay o0t o
¢ 2
g2
s, rlr H
9

v}
f
o
00" i
QL
i&

L
uN

2A09) Bels) o] el
/] _/,k_ Ag =27 g 271S

= e _,,]ov\}ﬂoﬂ/q Hojd
AAolgta dme F }%E} M
el ;Ha} B U
2 Z=a8x] gl m)r gl=to] o] %TS
o] B o2 AFalA fgths Ao FEat
it e, sps WAl e 29 sl o

o] 743 ulE wdo] s Hetolx



ok

oF

ri
%

ES o Y B4 B3 sPs Y #4 25

Table 2. Comparison of Decisions Made by Panel and Appellate Body

SPS Decisions
Subject Agreement Disputed Arguments Panel Appellate
Body
Given similarly low risks associated with foods
Discrim from Japan and other countries, it is a Incons
o Art. 2(3) discriminatory act to impose the import ban or . Consistent
ination " ; : istent
additional test requirements against Japanese
foods only.
Trade Trade ban and additional test requirements are
. more than a necessary restrictive measure, Incons .
Reiztr:lct Art. 56) because the cesium test is sufficient for istent Consistent
achieving Korea’ s ALOP.
At 7 Korea violated the transparency rule by failing to
Transp o dispose threshold levels for other radionuclies, Incons .
Appendix > . : ) . Consistent
arency B the product list being subject to import ban, and istent
answer the inquiries made by Japan.
Test Art. 8, Requirements of revealing additional information Consi
Requir Appendix  about test certification for other radionuclies are Consistent
; stent
ements C not a problem with the procedure.

Source: The Ministry of Trade, Industry and Enerqy, Press Releases, February 23, 2018; April 12, 2019
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Table 3. Exports of Japanese Fishery Products

Unit: Mill. US$

Country 2008~10 2011~13 2014~18
China 249.8 209.6 314.7
us 173.7 193.8 220.4
Thailand 138.9 181.0 1479
Viet Nam 36.5 155.8 154.0
Hong Kong 112.4 140.3 120.5
Korea 191.7 109.4 115.4
Others 270.1 255.8 340.5
Total 1,173.1 1,245.6 1,413.3

Source: Global Trade Atlas
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Table 4. Korea's Imports of Fishery Products

Unit: Mill. US$

2008~10 2011~13 2014~18

China 858.9 949.5 1068.6
Russia 4371 632.9 767.1
Viet Nam 261.3 385.1 521.4
Norway 71.8 121.4 285.7
usS 116.1 169.7 231.5
Japan 201.0 17.3 119.3
Others 601.1 880.4 1,142.0
Total 2,547.3 3,256.2 4,135.6

Source: Global Trade Atlas

Table 5. Major Four Species of Fish Production and Exports by Six Prefectures
Unit: Metric Ton

Region Period Mackerel Saury Cod Pollack
2008~10 199,928 112,513 21,323 19,399
Average 201113 117,086 75,142 21,597 17,864
Production by ~ 110 o o o
Six 4% 33% 1% 8%
231,197 48,027 18,084 11,06
Prefectures (1) o014~18 31,19 . . ,069
16% =-51% -15% —43%
A 2008~10 294,420 178,474 25,992 210,423
verage
Production by 0113 284,824 120,417 32,153 214,909
Another -3% -33% 24% 2%
Prefectures 282,686 86,257 30,969 142,166
(2 2014~18
4% —52% 19% -32%
2008~10 494,348 290,986 47,315 229,822
Average Total g3 401,910 195,559 53,750 232,773
Production -19% -33% 14% 1%
(1+2) 513,883 134,284 49,053 153,235
2014~18
4% -54% 4% -33%
2008~10 96,173 70,418 4,404 70,805
105,840 14,680 4,157 45,645
Average Total 2011~13 10% 790 6o a0
Exports ° ° ° °
196,842 8,085 4,442 19,525
2014~18
105% -89% 1% —12%

Notes: 1. Six out of the eight prefectures are Aomori, lwate, Miyagi, Fukushima, Ibaraki and Chiba
where coastal waters are.
2. The percentage (%) indicates average growth rates compared to an average of the 2008-10
periods.
Source: The Japanese Ministry of Agriculture, Forestry and Fisheries (www.maff.qo.ip)
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Table 6. Comparison of Cesium Test Results between the Eight and Other Prefectures

Number of Samples

Number of Detected

Detection Rate

R (1) Samples (2) @)/1)
Eight Prefectures 9,274 680 1.3%
Other Prefectures 527 4 0.8%

Note: Eight Prefectures are Aomori, lwate, Miyagi, Fukushima, Ibaraki, Chiba, Gunma, and Tochigi.

Source: KFEM(2019)
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