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2) IAAT FAAYH Y Y3 (The United Nations Commission on International Trade Law, ©]3} ‘UNCITRAL’©]
g} ehe] “IAgALF Aol B3k 2@ (Model Law on International Commercial Arbitration, ©]3} ‘X 9% 7|
Woleh @th” A23E ALl BEW GARE FelsdAL FART AR 17 Ul ABAE FF
o AR, ARG AHAAE AEstolor sha, FAFAL T ARAG] HE FARES A%
sfefol @k el PAAZE DS Aol Waw ARE =] Fo@ Aol aejskA ohsteh YAk
A A4 DA AR AR BE AFE 9 AEAd ARate] AET 5 gon Aol Azsuz
gt 7k S0 FaAsE FHE = ok

3) Christian Koller, “Chapter I The Arbitration Agreement and Arbitrability - Contemplations on Set-off and
Counterclaim in International Commercial Arbitration in Christian Klausegger,” Peter Klein, et al. (eds),
Austrian  Arbitration Yearbook 2008, Manzsche Verlags-und Universitatsbuchhandlung, 2008, pp.81-82;
Jean-Francois Poudret and Sébastien Besson, Comparative Law of International Arbitration, Sweet & Maxwell
2nd ed., 2007, para. 574.

4) Bernhard Berger and Stefanie Pfisterer, “Article 21 Objections to the Jurisdiction of the Arbitral Tribunal in
Tobias Zuberbithler Miiller,” Philipp Habegger (eds), Swiss Rules of International Arbitration, Juris 2nd ed.,
2013, p.245; Pierre A. Karrer, “Jurisdiction on Set-off Defences and Counterclaims,” 67(2) Arbitration 176,
2001, p.177.
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UNCITRAL ZA)7F2/(UNCITRAL Arbitration Rules 2010) #|21Z% A|33}tol] w2 =)
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d A8 FATHS FetRa, 2 FATHAA viAA e ede gsta 3l

© Ale 2o wet viAA o] 58 AR e Aelnkn
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5) 2010 7§14 el UNCITRAL %7171 % (UNCITRAL Arbitration Rules 1976) A|19% A|3&to] wl=w Z3)]
AARNE FANHRAL] Aot AT Aol A WS HHol| e WA AHE SAY AAE 4
ste] olg FHE 4 Juth 201099 NS T WA T A GAFEHY] HIE e Ao=
& 4= gltKoldl ®WsjM= David D. Caron and Lee M. Caplan, The UNCITRAL Arbitration Rules, Oxford
University Press, 2013, p.428 33).

6) AT Ad FUlFATFE Alexo] wEw O HAHAL Ayt F249 w7ix] el & 5 Qo
o, FARARIE 1 Al o] TZHHXPd AA3 AAAZIAY F-A s} + 1
ofyslith o] A9 FalAe HER FANASE & & Utk @ FADARE EAH Bl
Attt @ Rkl Aol 1*0}0%‘; Alaz 2 A15E2E

7 ?ly—*‘*}vzﬁfﬂil(The Japan Commercial Arbitration Association: JCAA)«] AL AT A19F A1l w
2ZWH O GAA Ao AHel ok o7t Q= 73%, @ 2l3del A<t HPrHﬂ?ﬂ U3 A

NZxF A9 A, @ AFAY Ao A7 $Y BE 5 HEEA T AAEEAZ 85t Q)
a, Ao Aatek A ATFE BF o] 3 wE FA EE dRAF zﬁdﬂow o] FAol LrN=
s AR Fort deow, FAA, TALY 4, Ao o] ool nFo] FAT AR A AesH)
AFe] gltka dAEE ASoE YA FANGY TAS I GRE 45 ool whAH o] &
3 AHS & 5 gk gZHW}XM JCAAQ] AAEATFE e H4E o ol AAAe e A
1ol R 7 Fdsk FAge o] gl Ae ¥ ootlet dAS i?&“Ol AR = Ffols il
2 W2l Ae T drkolol HalAwE iE, TPk AL, RO, 2017, pp.314-315 FX).



A
[e]

e

o}
o] Alxele]

[e]

=

g

T oe o
TLiE
1&%%8
R o oF e
Afo?lar. GRSl
?ﬂowﬂﬂ@]ﬂ
o mﬁﬂme}%
ﬂr_aaaﬂm @?@.XLM1
;e = o X = X W N e
%%d@].x% mnﬂ_]rﬂm(ﬂ
.dMHOM}odr.xﬂ% = T
ﬂhéxﬁ7% ?x%gaﬂﬂmo
AH.A‘._,LIE.O Tdﬂ_/ﬂ.ﬁ Eo,mﬂ ‘DI
T o ﬂ?bﬁ%ﬂﬂ ¥
dnE;umM Hdnuf_nsnnwuo }.i
i %0 ! =) 5 T o iy
%:z i?;bxro Aoﬂeﬂo#
guLm.ﬂo17vurwm§o_% q
iifi:i i -
fo) O‘_| ,_IOE1|,A__ f
ﬁ%wﬂ%gﬂoﬂhﬁ%mmwﬂxﬂf% L_%ﬂ%%
qw@wwmwg%ﬂ@EMWﬂ 2305 gz
< 5 2 ey < L o ) =0
2 %mgﬂﬁam&Mgﬂme o %ﬁqai ; ok
EW%@wmu%goq&“ ¥ LR HEE
dﬂ,l_lﬂm.urﬂﬁo]ﬂﬂ./lﬂrmﬂbfoaoﬁ . \_WE.O_/A Kl zﬂoo#@
mobmﬂ%»%@QWMmmm o tizs © 2l
RO zh [ mo Nfo 2 ) T X0 0R o o ) —— w 0% RO o mzﬂoﬁo
< o Lc;% mﬂq%}uﬂz o 11z1r J =
! o oW ﬂoxoﬂ GG o = o ol e N
mﬂzﬂﬂ mﬁﬂl%xovﬂﬂﬂ oy ﬂﬂ&LE g ®
]mﬂ.oln_EnLl? <! ioﬂrzjl] nnwvﬂ,f T w_eo:r
oo " ﬂ_/ﬂ]_/rlm.ﬂbl?qw B o T ® TS
wrﬂogk?mqmaTa_aT%mhL%mu 750 o O F o BXE
%?Eqﬂoameﬂotﬁwwﬂ&w = F Emaﬂﬂ N fo B
ﬂ}d.u%ﬂﬂbwﬂMLooT = ) g %%M@ ;Mw w‘fw
mayfﬂ@agmzxo:ﬂmﬂﬁomz? <0 ﬂofﬂmﬁ% = T
%41&@ El o ® H@ao1 -~ " H@mﬂ T X i
,ILXO o) in ,|0J. L,_.%oob ~ I ° fo o,.a
A%ﬂmﬂwﬂoormﬂm)%@ﬁ? = Mﬂ E%mu%mn - oo
Lfﬂnﬂrmﬂﬂo{ ﬁofa.lﬂoﬂiﬂﬂ 2 ~ ﬂﬂmﬂhz 2 %ﬂm
o e ™ ﬁkﬂmmrcsx} iy X _@é% o Fer
- mﬂnnxﬂs‘_ n.rmﬂzo7: <° - | ]mﬂJW o Y O
%o o)l ok ol 5 Nr_wﬂoo I =) " K Jo % B —_ 2 TR i 1 Ho =
W o mﬂaouqeﬂuzué# TR = TR Y -
ﬂnmoﬁo%ﬂ é%%ﬁnﬂﬂm@,@_/ N B uuu@%nxnmw ) Th
] 1ﬂurcqmﬂ12%%ﬁ Njo s o R T2
éw&&%ﬁﬂﬂ%qzqvﬂwé o Mﬂamﬂ iy = ERhe)
oM 1} E]]mﬂ g = % . T 63 oﬂ, 1]§
N o8 OwA_._ —_ oV .._UHE MM
T 1Hmmﬂﬂnm_&),?ﬂo = o %%zﬂo%é % zﬂvmﬁ
xﬂxi%lwmi%i = 7 < 2 1 b
zT.V d.L o\w = o ].u mew . B ﬂ;?s
q].sa ﬂa.% 7]Aﬁo7 = wr}%
Ly Y El o) - ol = o ”Mww
Owl_lmH_\Luﬁl L qﬂElOJ‘IJI mMO wD.o;oL
zzel i QELui -
) : B T E L 50T
o Nfo =23 s i z g
N Q.ﬂr_% ot 5 Hﬂﬁﬂ
. No 7o % =3 o X X
— ).auZOZﬁa = zow_mi
z L P 0~ o ol
Ry T
L.‘_L.Lo_a ﬂ_Al o]ﬂbuxx
_zaﬂgﬂr.& mi
ut1Awro ﬁATV
ox o X
&EES

A=
= A
b E
A Q1 A ek o]

ol AR
1} %
2 o}



62 THEIT B29% HAR

Mg Tl AL %%u Hel, &5 sAe
A doh. FAFg = ATl HrEo] U= A
olg) B geElo] ER A #

@l Aoty d-dste] A FAS 2 W
T AREY SAEEY] ®Lld 24
F B S sidstna ste BARRRe] FelAR] oAt F E Zlolth w
GAAE Dol Eeful A TS shHA A FEelde] ol B °
Hete ald Az #re] oW ayd AT FARIY] el
= o' Holol & Fo|t},

AT e A= %Zﬂi e dstathe HWAIA YALEAIZE E3E ] e

S WM 545t deitte 5o 59

= 3, GAREE Alele] B HETAA H|EHE BEE Al
slo] A7 2 A3 Ao R Holof @l T3 mHA M FATHEZI] FAT
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FAAE FAe] A FA4 B ohie o|& Bust=d AAV} HE AN WED
Al BANE PAAZRE BPAGL Folwe £ 3
AN el FFtE B POl Sekshe Aol dgslel Yoz, YA

9) th¥¢d 2005. 5. 13. AL 2004T}67264-67271 A,

10) o9 2007. 5. 31. 431 2005t174344 34; diH 9 2011, 12. 22. 431 2010476573 .

11) o4 2011, 12. 22. 431 2010t476573 4. o] AblolA] dif U2 EFAIFA A AR dAle tigk oA
7eF BAS TAF e e R dta, TAde] AT FAA. AFEM RIS ARG v, 2. AlFEA
AA A4 vFo] FEHoz vehs AldArAY ok, 3. FAVE A= AlFel fagh gisns
HE)ol ot BAte] AzAS M A BARe] AT B AL FIEE shm, “EA oA
At ofgh Alel = AREAY UE F BHES A Go] AW 1 Al waste] EARRE Abele
ztol7b gl= wole WA FejHor sAEAY B, 741°WEHH‘°1 olel dislte] o]l °‘01£
FAAAR ] G AFE WA= @»erw A Ei= BFo| g st e Al 9 =
FAFEe] FAXETS A s Awﬂﬂloﬂ fﬂ %@ W oofue} Aeka] Aot %ﬂn&%z&l
of #g BAL FA tigeR o 740_% Holof girfal ket Aol Asirtal skt
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B FALAANN AP
55919 QaAt sl 1 fEgel dEAE A%, & FANAHA] Bl v
A EE TEE FPRE A FAe] ol wael BUE + bt BAE £ 9
o BE FAQ0] SaHe] EAl ¥ Ei xE f7e Bsel A BEY 5 deT)
= BAE ¢ QAW SHd TaAR EAstE SHdRdY] ARENE AL T
2 9 gAE fEG 208 AFHL, FEYZC S48 v MEd S &
FHon sUHol(SHY ABE A3F Ly dAF xelel WS 3 5 neld
W, 569 fEge] B BUARS SR AFHE Aow B £ Qom F
AQE olF A FA IO so] BUT S gl AOR Holo} gt

e §EF SR B FATARTY EANGRTE B 9 QAR
Aol A A FANe] olo] vl BHAT & glrkn A FAAL FATE
Al FAA T g T BANE BEG = g Bk SeAPARGOIN i
Mol 528 597t REen BEstel o2 AAR ARG F YTt B 5583
PEFYS QAT Bl w2 S8 READe] BYuy] AoldehE SHAYAL:
$& delshs Wae Sd6 FEAGIL Qb o] BHAAA AR sl BuF -
93, Al Az Gal Salel PEAGTE b Aol 2P welE 1 S 7)xe
A5k Eallg Bl P 59 Aol g T Fstel 484 ok

Loy Iy
o,

Ak SSAPAAES GPets Helol An | skl = SR oz Beksiel
Ao AAZ e 5 QETbl Batel WPA Gl BelslE FAAT, AAFA
#A2E Bl Soudel ek FRUA] BPHs) AoltiekE Sewne Ange]
Hol 2 a7} SelRaADd ostel RER B o] WG Pl 1 FalHo]
%@ PaEA e g 5o A 598 Aol gl @ Aeld gl Pl
46594 9, SARFNLES TRte WAoEME SHude a0d 37} Ael
Fhol SFATE Pulo] G AT 1 YRS AslY] A9 AARA] SHLPe] 218y
Avol Watel Al BEG + 9 AUk BB 4Y ARE BT g
AARA 7 7% W APerlel e BE BARYA 5ol Bo] A
HE Aol FAel ol tele] BT F Yt Ao B 5 ek

12) olol aiAE iyl 2004. 10. 28. AL 20000469194 #H7Z Hx

13) olo] FafiAE tiygd 2012. 1. 19. A1 2010195390 AAgkelA]l w4, tiwlgl 2012. 3. 25. A3 2010th
63133 4 F=x

14) olg]st Afole 53le] &9 fFol st ke Avto BT Yalal 7he]
AL AT g ¥ ol FARARI E3He] FE Ev FEASTD AGste] olF o|f =
Al AT & Fele TARALE sldes, 58] £& e REAGeE dde
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AR 5 ol iAol ZAFEE T G Aol SN A9 2
e WEgel Aol Grk AAYAE ol h2 @ ANFARTU S g T B
FAAANA Hage] AP ARe] PEA EE PERE FHSE A olzle] 47

ET]_
e FAJL ol Hste] A 5 Sl

2. TANERANA BAH] FASE I

AN FAUER HFE Adst=d AAVE He AZEAY SR NN A=
Ao el J&OHHC dad = doh unt QAR Afole SAWE] A
= WY AEE wiEeR ke A, afolr AR thE Hde] At 7]
o] AT E H(WAAREY A21ex A2%) T3 #

Hate], FAHA A AT
o] F4H A FAQle]l 1 whiAlHe &5 9 gl Felo] AT F A AR
7F #AE 4 AUk
SR FAAAANS YR FATHe] 2o #Aslo] e YA @, g
Aol sllFAatE oY IAISATR AR old &gk 7ol glth UNCITRAL
AT ASole 19769 FH AL AN Al Ao} T AltA
LA AFAS AAE gt FEE & dve AAY TS T dA=vE T3
A19zx A38h, 201099 M-S Fal FalHAe SADHEI SAATFS K= RS
2702 RiAAS FAYACE S F e o2 FHINA(E 13 A21x A
38h). olefg MBS Bl BATH AFHIE e AR A= SIS
Aol FAAR e BAME A F5o2ZA ATl P ddgt BoR

2 % gl

]o

(1) gkl T2 o] vR= A5
AL Slste] FAE whAEe] Al FAY A edF HERA AN TATA
3, A A 2 MEwARRE A BE 24E SAd o ddsE

S

[

i

Aol #d AomA FABAL olf o el EFdstmz GARAF Fhell vk o] WAEA] el
58l FE ke FEAE AR FHATE A% ol

15) D. D. Caron and L. M. Caplan, op cit., p.428.

16) =912 4F3 i FA7|¢e] A S5 A2 (Swiss Rules of International Arbitration of the Swiss Chambers’
Arbitration Institution) A|213 #5380 wE2H FATAFF= BPWHO] SAZT U el &3 FA
U ge AT Ee 9AA duxde] e Soke Afd= AAES Ade-wdd = Aok 24
GAAZE olel 3k SAlT A S AEe wes SANAJAS %E}% AT glol FAFHS & 5 JA vk
ol¢b= ] W HF A F 3| (American Arbitration Association: AAA)®] =% A7t ] (International Arbitration
Rules) A3z A23o] mt=w whoji o] A3} GAS F42 Aol A&k ST gl x93
o] lojof gt}

e



i
m
0z
2
oot
[
=2
e
o
Kl
]
(SN
(S

W
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A He 2 vl dato] AE-add = 3l Aotk

AL Blshe A 23] SAF EFE e ABrolle viiAde] ko]
Ao AT fleete FARE T vl wete] Ae]-Add # S Ao
o ol @ Agele AE sl&ste AR 23 ST fHo] mAs Ao=
2 g eng QAL st FE wiAfdod = gl g0 nAe Aew =
T ek

(2) Wk Al FAE2l o] ZHo] u|x]A] o3t A+
A ] Tl thido] obd AMAE WHAELR st BARAE & D5
o= FANAl] daF ] AR thate] o o]el & A7IskA @aL TAEA

o ez NhthajHel] Hsto] AT FAHCR Y
ARG E= 2 AAde] ot Ael-Agd F s Aotk ot o A%

&

TR B SN Aok 2 AHE A S Fo2A Wl T3S

ol T ok olek #HM =

gol B F e A FARE AT £ Sdve AE AR FAQle] RitiAd
el e A = 3le Aoz He de® @ FAF ] thde] obd Rithajddl=
SAFe] e Beo] nAA] gomw FAQle] FHAFS FAstelok ke )19 Fol
FAHIL Uh O PN E FAZAE FAJANA 5 ol thste] ALy
AR B ofyeh FaEANl B E AR AFdE FoF Ao = 5 jlens,
Hith Aol #ete] sid STl o] WAA e AelE FAUAS ARG
Hoto] At ¢ vk ok @9 YAl e AT ATl ol vAA] e A

Argelel] WAl s, Aol AlEE A AP AN FHE ISt
Aol Wzl welle Al AlEd RithaEe] EA, ol HejM = 7ol LAY

17) UNCITRAL A3 212 A3de] mad SA9034A0L SARAFE7 SAETFE 7He A 2142
Z NAE S GAgHes 48 5 9

18) Karl Heinz Schwab/Gehard Walter, Schiedsgerichtsbarkeit, 7. Aufl., C. H. Beck, 2005, Kap. 3 II 4, Rn. 12;
RGZ 133, 16.

19) Friedrich Stein/Martin Jonas/Peter Schlosser, Kommentar zur Zivilprozefordnung, Bd. 10, 23. Aufl., Mohr
Siebeck, 2014, §1029 V 6, Rn. 60.
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SARJNL WAl #ste] Ae-Add = 3lS Aotk

=A% 8] 2] Ax(International Chamber of Commerce: ICC)e] TARFd Fole FAY

Wl AlFE W] AAle] Agate FATe s W TR A B5
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o= RitiAjEe] 7127b @ Al A Aol 7127t ' Aleke] Mz Aol 9l
3, AARD @dAo] AR HE el AARHEE AT Aol drh0

g = AE o83t BdAkAke] grelol 7]1x%
A AA =z TAe &g FEH FIATIE Aem JAFE woe A
< STAZ Y dide] obd AMES WAECR st FARHE & gl A
F= a2 Wil dete] Aol Add ¢ gle Aew Hopop ity addH FA44
Aol oA AL e EaE AAl glo] olelE A7|sHA| ohdste] FAEAE A
g wel= FANHANLE olil g de s Ha, SAHEF= ANHGA] AR
el thske] Qﬂ-%‘&% 7 U "ok oRt 0|3 A FARYF= dUed T4

AL ek A 1316}1 %_o_fnw yolel 71512 B4 Bast gk

S87) revhn sl Aol MAH s 1
ol WAARE AFARSE o & ohch it FAF
ool tgel AR BE BAR FAT el okl AAe] B BAS| HF A7
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20) Swedish Company v. Two Entities from the Former Yugoslavia, Final Award, ICC Case No. 5971, 13(4)
ASA Bulletin 708, 1995, p.728.
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V. &5AANA FAFI] el Adel 7@ AAA
g %

1. Tl a5 e84)7] 3 E571%

ZAEel e A olste] AAstelol hul(FAY A8E A28, PAA o] &
Agelel Ygol 71 Awe] A ol %zﬂwﬂ ARea 1 Feo] Wl €
g2y AL PER FA @ BAdde gl Avons FAFs) FR
AP 5 glome, TRd olg FAFel Dwx} Aol 1 FAFlel el B
o Bald 28 AT EAFele] FAS & 5 g @

ZAgeE R0 AEd WA FHL e Aow B

R

=
oo AAA 1 EENE AT+ dx, FE/0] PR A e @
B2 FAFele Fo] 2Wa Bk BAR e /1A B ol Ux AF
o ol wet 2471008 A9Y & of aeld el gE dE P

e Bed S AZE GO o8 N10e 93
2. FAEee] 2 W&
FEF FAGAL EASE A PR FAT AA met SABYe] WeiA
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ABSTRACT

A Study on the Set-off Defenses Issued in Arbitration
Soo-Mi Kang

In investigating how set-off defenses matter in arbitration, one should take into account
that it is not permitted against the parties’ will for arbitrators to rule on the disputes that
are not the subject of an arbitration agreement, unless otherwise agreed upon by the
parties involved, because it is considered that the parties intend to solve only the disputes
which are the subject of the agreement by arbitration. Also, one should keep in mind that
the parties must settle the disputes that are the subject of an arbitration agreement by
arbitration when they conclude the agreement, and it is not allowed against the parties’
will to resolve the disputes in other ways.

The parties may agree whether the respondent can request for arbitration on the
counterclaim, which is his/her claim against the claimant, and whether the respondent can
raise a plea for a set-off that his/her claim against the claimant is a counter obligation.
Failing on such agreement, the respondent may submit a counterclaim when his/her claim
and the claimant’s claim are the subject of the same arbitration agreement. The arbitral
tribunal may rule on the counter obligation when the arbitration agreement, which becomes
the basis for the claimant’ claim, has an effect on the counter obligation. Where the
claimant fails to raise an objection even after he/she becomes aware that the respondent
has requested for arbitration or has raised a plea for set-off by providing his/her claim
which is not the subject of the arbitration agreement as a counterclaim or a counter
obligation, the arbitral tribunal may rule on the respondent’s claim against the claimant.
On these occasions, the arbitral tribunal has to guarantee the parties an opportunity to
defend themselves by pointing out those situations.

It will meet the purposes of arbitration systems to rule out the jurisdiction of the courts
when the plaintiff alleges the existence of the arbitration agreement, in case the respondent

raises a plea for set-off based on hisfher claim which is not the subject of the arbitration
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agreement in the litigation procedures. However, where the plaintiff fails to allege the
existence and conducts pleading in the court with regard to the counter obligation, the

court must not reject the respondent’s set-off defense because of the existence of the

agreement.

Keywords : counterclaims, set-off defenses, arbitration, arbitrator, arbitration agreement



