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A Study on Imposing Contribution in the Compensation for
Uncontrollable Medical Malpractice during Delivery

Kyung Chul, Beom
Professor, Kyung Hee University Law School

=ABSTRACT=

The "Act on Remedies for Injuries from Medical Malpractice and Mediation of
Medical Disputes; (hereinafter referred to as ‘the Act on Mediation of Medical
Disputes’) provides that the state should compensate the victims of medical acci-
dents occurred irresistibly in childbirth despite that health and medical service
personnel fulfilled their duty of care for their damage within the range of its
budget(Article 46 of the Act on Mediation of Medical Disputes). Given that vic-
tims of medical accidents could expect demage recovery only through lawsuits
thus far, this act can be said to be a groundbreaking act. However, However, as
30% of the costs for such medical accident compensation projects are borne by
those who have records of childbirth among the founders of health and medical
institutions (Article 21 of the Act on Mediation of Medical Disputes), there has
been a question about whether doctors are held responsible despite that the acci-
dents such as the deaths of mothers and newborn babies occurred irresistibly
without doctors' fault.

However, recently, the Constitutional Court ruled that 'the range of founders of
health and medical institutions' and 'share ratios of finances for compensation' in
Article 46 (3) of the Act on Mediation of Medical Disputes' related to the im-
position of the share of costs are institutional (Constitutional Court ruling dated
April 26, 2018, 2015Heongal3, hereinafter referred to as 'the ruling in the case').

Although the ruling in the case was made based on only the principle of stat-
utory reservation and the principle of ban on comprehensive authorization, this

paper added a practical judgment. This paper proved that the share of costs in
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this case has the nature of burden charges in pursuit of study and does not in-
fringe on the property rights of the founders of health medical institutions even
in light of the principle of proportionality because there is a legitimate reason for
imposing the burden charge.

The imposition of the share of costs in the system for compensation for medi-
cal accidents occurred irresistibly is against the principle of liability with fault in
part. However, the medical accident compensation projects are rational a national
policy for the victims of medical accidents and the medical world clearly gains
some benefits from the effect to terminate medical disputes. The expansion of fi-
nances for compensation through the payments of the share of costs will reduce
the suffering and misunderstanding of victims of medical accidents occurred in
the process of childbirth and will be very helpful to the construction of stable
treatment environments of medical workers by quickly establishing the medical

accident compensation projects as such.

Keyword: Medical Dispute Arbitration Act, Medical malpractice compensation,
Special charge, Absolute liability, Medical negligence.




