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1.4 &

L

2000'd 2] Zofo] WEH o]%, f7IAF (EU)S F& B A (Common Commercial
Policy, CCP)2 ¢]=<1 213 F2} (Foreign Direct Investment, FDDE 323384 EUS] 534
T 99 (Exclusive competence) o2 HUFATED &, g2 2oF TF o] 7id 3]
5o AEF T2 @A R olddl 2R FA 249 el #si = EU A3 LT o
Al ZZ] 7174 (transitional regulations)S E3|A] ©]& HElsta EUZ} A Zsle FAREHCoRE
tAskz] fsl =H|Selth

a3y, EU F3919¥93] (Buropean Commission)> EU 9 =715 7t UAFAEH
BIT)°ll thaliAl EU HALA3l= I EU gl =715 o] FAFAEE S =59
ZIHofob ke A= austa vk sAYE HZel= EU ﬂ"la?a ko] BITe| 27

g FASAE Al AZIEAY FldFola, o2 QlEiA sh=aE el A4 BIT7h
EUHY A= &R oJie} 31925 7ko] BITY 2AS FxA-2717F SA3% ] 13
7}/ (enforceability) 5ol that =go] A& o]ojx] 1 gt} ool w} B E=FoA+=

EU 9U] 5715 7te] FAA-77F B4 33 =9 53 AV EUHA 2o EU APEH
¢ (CIEU)NA W3EHE Achmea BV v. Slovakia A2l 8] =2l3ta, 2 Fgkol| i3l
Yol 7|2 gt}

. EU 3|94=57 BITS F2k5A Abdel] g =2

EU 3|93 vz YgESo] AAd BIT/FTA 49 54 & A tsixs &4 EU
g9 BAEFTAA #FE YES AES, A FASAHY AA AL 55 BEA

%:l il TE [
+ 2 'ﬂa 71”’k l':—4° = O]E}. a4y EU ﬂ%'}% Rl A2= BIT91r = A9

28z} A9 o] BU HAFEL BU H950] ofigld 7 /1593 ¢4

1) EU 71539 (Treaty on the Functioning of the European Union, TFEU) Art. 3(1), Art. 207(1).

2) Case C-284/16, REQUEST for a preliminary ruling under Article 267 TFEU from the Bundesgerichtshof (Federal
Court of Justice, Germany), made by decision of 3 March 2016, received at the Court on 23 May 2016, in the
proceedings, Slowakische Republik (Slovak Republic) v Achmea BV (Judgment of 6 March 2018).

3) 20043 KT AbolZej s, A, o) 2Eo}, ke, BEMIel, g Rokol, B, Ede, Smublcl &
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A FARY BINE A AN A 5 R Has A3tk 2 1991d ¥
A 23 o] F ZhaE Al =Sl EuCll ZRlel A 71 s9=sdt Ald e BITY
74 dRA o 2 3P 7o BEx} Ao 2A EULY FTF BEA AHAo] olygt TE AIF

(internal market) AA F AR AFRE o5y FHE HAow Foyo] JFFHoR
sl tig Alg2 loxla, Id=E e T2 #d EAS f1 A
A %?ﬂ% ZH "ok ey sld=E ko] 7]E BITS| &% 3 7|E BITY
Agt Al et =& A5 Holsle Aol
53] gl 5‘—‘4 A8l To= EU 3|¥=E ko] BIT7F EUHY F& 71e3hA], Eg
BITol 2As AAE FAA-37h £4e] ZES BU W6
QAVY AsEAe) A% ol A AREA % 4eE 20094 ol FAE EU ¥
A A71E EU Sd= 27% 3ledx 1o B 7HEAY AR
o] F3YFHo|al, Energy Charter Treatyoll ©]sA A|7]E F
T g gldc) ol koA, 20181 3€ 6Yel EU AMY
HeY (CIEU)oA 5<Y At de] Aojo] gt ov]4 2 (preliminary ruling)= Wl
A Achmea v. Slovak Republic®) AF1-& ZpAS] A& 7kx|7F 9l& Aoz Helth
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. Achmea BV v. Slovak Republic A7

1. Aol v 2 SA| AAFAARE T4 B

A

(1) €Zub7lel S F AZRYA A3 WD
1911 A FEZu]oks M@ s=et IAFARA S Aldsta, EU Sd=o] =] 4
gt FH|F o] Aoz EU9 7FiA olH] ¥ (Association Agreement)E A AF oW, F

A AP (European Convention on Human Rights, ECHR)o| = 7}d3ch. 1811} 1993
W Az} E2uylolrl BEE WA E2u7]ols EUSe] ZFA dn@Ed e A= AAd

2HYoel; 2007 d 7F)= 7R E7Fe]ol, Fubuol; 2013W 7hd =k AR oLE| ok

4) EU 7]°52°}, Title VI, Chapter 4.

5) 2 7l9] & % 1) AS Norvik Banka and others (UK, Latvia, etc.) v. Republic of Latvia (ICSID Case No.
ARB/17/47, 199413 <=-2}En]o} BIT Y&, 2018 2¢¥ 14%¥ AL % <9); 2)Addiko Bank AG and Addiko
Bank d.d. v. Republic of Croatia (ICSID Case No. ARB/17/37, 1997d Q. ~Eg|o}-aZo}E]o} BIT Y&, 2018
d 3Y 19¢ FA AT|E 4); 3) UniCredit Bank Austria AG and Zagreba?ka Banka d.d. v. Republic of
Croatia (ICSID Case No. ARB/16/31, 199711 @ ~Eg]ol-ZLizolE|o} BIT 9§, 20174 69 139 &4 A7
T4) 5ol As

6) Case C-284/16, Achmea BV v. Slovak Republic. (2018. 3. 6. Z7)

7) A DS AAFA Case No. 2008-13, Eureko BV v. Slovak Republic, Award on Jurisdiction, Arbitrability and
Suspension, (2010. 10. 26), pp. 10 - 13.
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ste tial, AZEZrot BU B =53 AAIE ymA| zofse] de 8 oF
g A= Foldth
gk 19939 ERup|ole AR AGEAS AA T ERu)ote] AR
die %9 Bgor AlFgot, 199437 E H7} 9] 1zt IAEE ABEIS
F U Aok ey 2004 AR A A7 AAEA, SEEoke w
o ARG FA5 FH87] faA ) B HAs 2o AAAA =9 () =9 EY
o] B WS Fadstke tiAl olE EFs] AsiA AEFATL AHlE Sl AR
o] VedlEE A (i) AFEIAES] Mulx 7hE AFA B (v) 79 BIAL
o

o ¥

o

N
N
rl

o Wesh () BAAY S BN BN A A% B @) AR AFE 7
AG 5Y4 g3 44 5o 248 =gtk o3 ol weh WPRE WIQ Eurcko

BV (U=o] 234} Achmea® ¥ o] Achmea BVE /%)= 20061 39 99 2=}y
o}l Union Healthcareﬂ‘r% HelS AYslA 2007 19 1€ £=2up7)o} AGEE A%

°] 85%% A& < g2ul7|ol Hdle Wzt AR AL Hh

(2) €=2n}l7)e} A
2006 69 17¢, &£=2up7]o}

d N 2AE s @) e Al =9 () SN B i) TR Al
3o 2G93 A Gv) AEEARED = B e Aok A o Rs) (v) AR
Ab G el o 524 (vi) = w8 WA (vid) ASEGAR ok AL (vidd)

Eureko= EU 3913 —i‘ﬂ]’ﬂo}«] Z217F EUY #dtolghs oA E A&ttt 19
U} Eureko Yol EU @ 9ol 424_ ME AFshe Ao R sl ukE o] F7] ofd
Tt ®Hetth 2= 2008 10¥ 1Y, Eurekor 30|19 =A] EFAAFA  (Permanent
Court of Arbitration, A ‘AT = (A Z)EExT| o} IAFFEAEA BIT)
829 T UNCITRAL A3 o] w2 2] 244 (Notice of Arbitration)S | Z3IT}

8) Id, pp. 13 - 14.
9) Ud&=-AsmEZn7lel BIT 8%:

Article 8

1) All disputes between one Contracting Party and an investor of the other Contracting Party concerning an

investment of the latter shall if possible, be settled amicably.

2) Each Contracting Party hereby consents to submit a dispute referred to in paragraph (1) of this Article, to
an arbitral tribunal, if the dispute has not been settled amicably within a period of six months from the
date either party to the dispute requested amicable settlement.

The arbitral tribunal referred to in paragraph (2) of this Article will be constituted for each individual case
in the following way: each party to the dispute appoints one member of the tribunal and the two members
thus appointed shall select a national of a third State as Chairman of the tribunal. Each party to the
dispute shall appoint its member of the tribunal within two months, and the Chairman shall be appointed
within three months from the date on which the investor has notified the other Contracting Party of his

3
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Eureko (Achmea)2] 4 230 tiaix £2Zul7)o} ARE 94 1) £&28]o7t EUel 7}
deo g, Ydde-(d)E=HoF BITE a A (termination) 7] W&ol o o] & 2
ol R84 2y 2) el A Hluger (VCLT) 302 wet BITE 2 2o A8+
Al 95, 3) BUMC met BITE= H o A&5A %¥3; 4 EU 2 SUHd| wa & e
FAIB) - E7F5 (non-arbitrable) Sttt 5 ZA1 A F7E Bl glvks WS Al7|gick
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= PUe wobgolA 2o,

o
%
iR
rlo
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ol
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=

- VCLT 30x 3% AR F= BURY FAAR-=7F 24 ddas |SA48k= 1%
ol 91, HLd=-(Aa)EZnp7lof BIT 8=l o FAtmEc] 31 4 Wt

decision to submit the dispute to the arbitral tribunal.

4) If the appointments have not been made in the above mentioned periods, either party to the dispute may
invite the President of the Arbitration Institute of the Chamber of Commerce of Stockholm to make the
necessary appointments. If the President is a nation al of either Contracting Party or if he is otherwise
prevented from discharging the said function, the Vice-President shall be invited to make the necessary
appointments. If the Vice-President is a national of either Contracting Party or if he too is prevented from
discharging the said function, the most senior member of the Arbitration Institute who is not a national of
either Contracting Party shall be invited to make the necessary appointments.

5) The arbitration tribunal shall determine its own procedure applying the arbitration rules of the United Nations
Commission for International Trade Law (UNCITRAL).

6) The arbitral tribunal shall decide on the basis of the law, taking into account in particular though not exclusively:
- the law in force of the Contracting Party concerned;

- the provisions of this Agreement, and other relevant Agreements between the Contracting Parties;
- the provisions of special agreements relating to the investment;
- the general principles of international law.

7) The tribunal takes its decision by majority of votes; such decision shall be final and binding upon the

parties to the dispute.
10) Id, pp. 15 - 76.
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11) PCA Case No. 2008-13, Eureko (445l Achmea) BV v. Slovak Republic, Final Award (2012. 12. 7.)
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E2Zup7)o} 39 BIT YWk 1) Bureko & E2ul7lolrt RIZE HAJAES FE3}
7] 1314 Eureko7} FAbeld BAIS] WA, Al9A S 24 o
ol FH3I 9 (fair and equitable treatment) &JF-Z 9wttt F3c}; 2)
Eurecko= E=HP7|op7t # g AAEIAA /P22 = Eureko®] E£2H7]oF RIS
Union Healthell &A3] E2]stA A &= o] E3elsln xpHAQ ZXE =3 Eureko
o] BAE At F49h 3) Eurckos £EHP|ote TAe ALAEE A B
=& HXZA 3k sloll FoJA Eureko2] FAbel]l thak Fxlo] <k
(full security and protection)s 7% 3T 4) Eurckor < ZH}7]ole] ZA|Z QldA]
€

Ny
o
fr
5
oH

=
r9~'
r (¢
2,
o
2,

(¢}
47 o

Eureko”} EZ2u}7[olollA AFE F£U4& w9 S5k X3l HActa =33k 5)
FE3S Eureko: 2007\ g2ld9] 4] 5 Wt ALEY dAES FEs] A3
ZA 5 Yo 2 Eureko?] FAlo| thil “5=8 (expropriation)” PHZ il F

AR

43Th; 6) Eureko= E£ZuM|ote] T4 ©A] Eureko®] FAls E2up7|o} B
7} BITOl| A4 s Zolgtes BA4e £9d vk F4d

=3l A: Bureko= E2H7]oF A7 2007 FElg 9 54 22 2 HIZE
AZREAAES] &l A ol E2vplol A 2 /5 AW (European
Convention on Human Rights, ECHR) #dto|gla g o, &2ul7|o}l {7t 2007
d ZAE 45 HIgozA 2RIEe P97F AxE ALS dFATn A
Eurekot= Wahs £=2up7)o} 871 Eurekool] 19 F2 ©]/e] <£sfujid 2 HEH| &
ojx} 5& AFE oF7) dvkn FFAh

(b) &Znu}7)|o}= Z=32

Eureko 9] 73l tis] £2up7lol 52 1) AR Fo A& g5 2) E=2u7]o}
BIT 47 o F2 9utshA] &9kg; 3) 2006d AZEF 7|8 X2 &) Eureko =
&S YA F%; 4) Eureko 9] £l Aate Eglomg &Rul]ol= Eureko
o &auld Aol glokes 59 FHARE FAIY T g

N orlo e

X E=AHAFFE = A <12 Eureko”’} Union Healthcare®] 100% A& z2ta £=28l7

RS ~
ofell Al AFAgE 22 BIT/ “FApel| siddvta A ch2) w3 SA4dg
of el Al eJsiA 2007 109 25¢ ©]F Eureko’} EZHPI|olellA M =& &5
o2 FEoHA Fete=: @ A % dede 84 e A= BIT 3()x 14878 %

12) Id, p. 93.
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o R g o5 fvtelgtn WY a3 FAREF= £ X7} BIT 4
Z A Aol 2 B4 fntelgtn A dthie) aeuv A9l So] E2uplot &
L= & (expropriation)ol] 3| Ggth= TGl tislA A
7t 008 Aol olw] EAH ZX7} f13elgtn B4

R, 24 FAREE 1 T EREHAT] Wl HFA S Ajte] 4 =2
HAotn & ¢ gk @A A F1Q1 Eureko 59| BIT 5% 9J¥F %
AT ol gt Athe| wel, FAAY = E2vF]oF FFEIE HFAAA 22108 F=

_1
o,
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~
e
H
(]
BN
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(RS
i)
rr
e —1>

IFIAF2ZE AW (Oberlandsgencht Frankfurt am Mam)oﬂ AR HAax
& %S APk 2014 12€ 18Y, 59 WAL E2ulote] AFE 714,
olo] EZul7|ol= HLAWUNHY (Bundesgerichtshof)ll 343t

EJAHLA L 34 HAAE APetd =F oS EAlo] taiA] EUAPRRE Y (Buropean
Court of Justice, CJEU)S| dv]& A4S 53t dlXo] Hgslttan Hol 20161d 5E 23Uc]

EU APl a3dnt. 7z cs 5o ditiyide] £ AHe o3 2t

—

(1) EU 7I's3°F (TFEU) 3442177} A eF=ro] Fxpate] € Alep=ol] gk Fabol 243t
=T FhA T FA B @Ho] I BA=el EU 71 Aelle i 24
o x4 FA FHI} 7AW EU 7HY) Folle e £ FAb T4 I RE
3 2w=E e EU g9 o] BIT 239 #&2 wixlsher|e] of iy

@ (el W o] HHAY A% EU 75zet 267297} 12lg 2ol A4S )
AekieAe] of 3

13) Id, pp. 94 - 96.

14) Id, pp. 96 - 97.

15) 1, pp. 97 - 99.

16) Oberlandesgericht Frankfurt am Main Beschl. v. 18.12.2014, Az.: 26 Sch 3/13

17) TFEU 344%: Member States undertake not to submit a dispute concerning the interpretation or application of
the Treaties to any method of settlement other than those provided for therein.

18) EU 7|'s%%F 267%: The Court of Justice of the European Union shall have jurisdiction to give preliminary
rulings concerning:
(a) the interpretation of the Treaties;



3) (L @o] W3t ol ¥FAYL A, EU 7152 18% 1#190] AFE (Dol A%
g Aol M 2 23] A&S AR ] of 7

3. ExE# (Advocate General) £]720)

AR a4 wFo, ¥ AlHo] CIEUC gF-E F &£2ul7|ol, Achmea, o ~EU o},
gl 29, AlelZ s, ATl Frle], dd@s, eaERel, THs, Frjyol, ¥
= F5 2 EU JaLs)Z AW g8 E AEdoh =3 20161d 62 199 5
£o] /fF o] £ZuFIol, Achmea, A3, 54U, o|=EYo}, 18]lx, AdQl, Zigkx o
g2, Ato]Za] 2~ gEH|ol Frie], vdds, 9xEgol Zde, fnphjol Ads R
2 EU HPAL3|7F FFHEol Fod ot

H

a8]x 20173 99 199, B APAS WHEAEH (Advocate General)2Do| 1T Melchior
Wathelet-> CJEUC| £ Alzle] #3t oJAS A& I& 37K AEE dTos HAE

Aed? A8 exE e 2.

- EU 7]%529F 18% 9I8F o ¥ EU 7529 182 =¥ o3 Apde 34
aeg T 2 3dsd S9E 19 He= g (MEN) o & Fst
Y, BITY wteh Ugde FxxbsTe] E2ul|old] disiA F2F 24 1L 35
T AnkaL ANl g A= FAAERE Apmeo] SEup7|oket AA g BITZF 9l
W F2A-m7 A ke AFEE 4 vk =8 EUY| e 2% CIEU #2422 &2t
7]} IAo] ohd BRI ER2up)ol o oA EURES] 485 vte 8o
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(b) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the Union;
Where such a question is raised before any court or tribunal of a Member State, that court or
tribunal may, if it considers that a decision on the question is necessary to enable it to give
judgment, request the Court to give a ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of a Member
State against whose decisions there is no judicial remedy under national law, that court or
tribunal shall bring the matter before the Court.
If such a question is raised in a case pending before a court or tribunal of a Member State
with regard to a person in custody, the Court of Justice of the European Union shall act with
the minimum of delay.

19) EU 7]5%9F 183 1if: Within the scope of application of the Treaties, and without prejudice to any special

provisions contained therein, any discrimination on grounds of nationality shall be prohibited.

20) Case C-284/16, Slowakische Republik v Achmea BV, OPINION OF ADVOCATE GENERAL WATHELET,

delivered on 19 September 2017.

21) §E AE# (Advocate General, AG)+:= CIEUC = 119Wo] Ad= o] 7=} v Al et o]Ae HY
of AETeh AGO o Y¥tH o CIEU Aol wheduu), 34 W s= A2 ofyth

22) & UES=-Aa& 280} BIT 8%7F EU 7529k 18% 1%9] “IHd] o3 -z 44 739 ¢
e BAES HEY "ot 7] wFolgta Ak
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SRl FH FAW A S-S WES ki Fgoln, YLBE FAATE Al 3
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- BITY ¢Ja] AAd FARGF7E Hhdol CIEUY <H3 23 o378 F deA

A9 ARG F= HEdd=e} A ZEZup7]olrt A4S BITo| ofafiA] AX|
alr

A ZFA A #EE (compulsory jurisdiction)

= 7Ha 5947 A we WAl AdS e 7delth wabA oy
FTA AZEE EU 71529 267329 W9 <toll e 71#o2A EUHY S3Hg. nipzt
72 BEUHS AAA (autonomy)S T8¢ EU 7]52eF 34425 BITO| 9g F4}

27z 989 5 gok

- BU 71%e29F 344x9] 24 Wel: EU 729 3442 3|53 EU Abol9] EAolwk
285, mEbs FARe Bl Afolo] B2 BU 7]exof 34420 AWl 5

o7k @tk olsh SALE, AGE BUMel YY#E FXRS Z2ulo} 1k
87153 WMol A¥olA e, BUMS BITS a4 2 Ag 7l 2o 485 AL
eAE gtha gk olel@ Weteld, AGE EUMel FARFECl Charter

Fundamental Rights of the European Unions E3lA] FA} FololA &3t BT E

=

¥as)

9
of
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3= EU Hagle] 45 widdich AGe E41€ BIT e EU ¥ EU
7exdEt PHYSI BITo| =9¥ FA A2 EUHT A5EHA] &3 EUH

FHE A3 olabl g9 wolekn HgkTha

919 HE mEl AG Wathelet> £ 7oA ZA1E BIT 23°] EU 75X 3

=3 BU9| A wlE< slekA] ¥, wekx EUHel &%t (compatible)dth= o=

Z3th20

4. EU APdH4 &4

%
)

2018 3¢¥ 6Y, EU APHH Y (Court of Justice of the European Union, CIJEU)E AG

Wathelet®] ©]3} &8 vt e #2S TxPTh A2 F2 W& v Lok

23) Supra note 20, paras. 72 - 83.
24) Supra note 20, paras. 84 - 131.
25) Supra note 20, paras. 132 - 272.
26) Supra note 20, para. 273.
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olglgk EUMS] dA 3 54l wel, EU AP Y2 BITo| oaf dA&
EU 71%5%% 267%0 - #4838 “HYd =& AT (court or tribunal)”l] &l
)33 EU APHRHAL 20143 69 129 Ascendi Beiras Litoral e Alta, Auto Estradas
das Beiras Litoral e Alta (C-277/13) AF7139o| A EU APEHAL “HYd =& AL e} g
< 3= AHY APEEE FoE ZlHelolol dvtn #Ag vt 3, & e FA
ARF= UEdE e F2upof U APATY dFE HFEEHE 7]Ho] oflgte
)35 Fgk EU APHHYS WulE2 AP (Benelux Court of Justice) <}
A3} o] dn|# #4-3 EU APEH
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rl
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HAYL Wy S~ 33302 HES EAdAY wE~ 333t FEH HE S 6

A A Aure faae) Agns e A

27) CIEUE 5% % g dEArE 13 28 B8 HES

28) Supra note 3, para. 31.

29) Supra note 3, para. 32. (Opinion 2/13 (Accession of the EU to the ECHR) of 18 December 2014, EU:C:2014:2454,
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ABSTRACT

Achmea BV v. Slovakia: The End of the Intra-EU BIT and the

Investor State Dispute?

Sung-Jin Kang

After the adoption of the Lisbon Treaty, the European Union’s Common Commercial
Policy now belongs to the exclusive competence area of the EU, including the foreign
direct investment (FDI) policy. Regarding the bilateral investment protection treaties (BITSs)
between the EU Member States, the European Commission is of the view that such BITs
should be discarded. On March 6, 2018, the Court of Justice of the European Union
(CJEU) held in the Achmea BV v. Slovakia case that a BIT between the EU Member
States, as well as arbitral awards based on that BIT, is not subject to request for
preliminary rulings under the Treaty on the Functioning of the European Union (TFEU),
and thus they are not compatible with the EU law. However, the judgment did not silence
the controversy. Instead, many people questioned the legal reasoning and the legitimacy of

judgment, and therefore the problem is still ongoing.

Key Words : EU, European Union, BIT, Investor-State Arbitration, succession of treaties



