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I.A 2

AAARQ AAFE ANEA G2 37199 o 1 4
AT, 2008 FAFEA7] o F ol Ahske 2ol 2719 7
Aol FAs) ARG 31849l AdTA FoksA H2AE Fr1he] BaY
Aol Folubt Ale @A dehtn gem, 9 T ol

HERS S QeAd] U@ g%l AV AgeAdn B8 FATARZGE A
) 1

27} el 2L wsely] 98 AZE Aclw #r} kel FAES REay] @ SHo
2 AZEE AL ohEe WzvIgle] ol grIge] Fapzete] wE wWeld g™ &
Azt BAES AAsdnh. ZAEARYHEe] Be BHICSID Convention, ©l3h

‘ICSID @oF)o] ZA-fol= A25x A13eA FAFA AAHAY A S “vhe A %= =
Ql(national of another Contracting State) .2 F#33t3l = S 1HT u 7S o
2 A Ao B £ UeAs ZAE:

%ot 37Ido] A A2 A8l 2 Al B (International Center for Settlement of Investment
Disputes, ©|3} ‘ICSID’)ell SAE A 47 2 el 3UA=H, ICSID SR 5=
dutdo g F7|e] AAHQ AAe AU el olo gk EA oyt drgo] A
2 o] Fox|x] ki, ICSID Pkl ZATAl 42 A AAQ Aol JIFHE A=
UATrD) dL|H S F CSOB v. Slovak Republic A4 ICSID SAHF7T F714 9]
A Ao g #dd Ay AFE HESIROU, o] Ak A% =3 ICSIDe| #E
Aol gt &S A8 e AL o, 24 o] elxl A7) Egh oA 7199 @
QEAZE el A 7] AolQlthd) '] 2017 BUCG v. Yemen A1l tigt ICSID A
T #dH AH o] AMFA TSR A7 AEA Y ofFel el ApAleHA
AESUA F7]49] ICSID A A1 #8d Ao # EA7F AEA FE5E] Al
ZsHAThd)

Al

1) Mark Feldman, “The standing of state-owned entities under investment treaties” 2011 Yearb Int Invest Law
Policy, 2010, p.616; ICSID FTAFAAF-o] A4S AESRH ICSIDS] @3S ZE A Hof EHxﬂL #g4 A
HE dAske Aol AvkEtds, o= FAA-=7E F B4 Az B A7, TTAAT, A23
A A43, %%%zwil, 2013, p.44).

2) Ibid, pp.616, 624-625.(ICSID FFol] TASHA @2 A AH AAL QA3 99 dZ HEP v. Slovenia
Abo] 9lon, FAWAF= HEPS} E2M Yo} 7ol 2 7;35 2001 1 ool wha} ICSID Aol AYitn
3kt

3) Ceskoslovenska Obchodni Banka, AS v The Slovak Republic (Decision on Jurisdiction), [1999] ICSID Case No
ARB/97/4; Paul Blyschak, “State-owned enterprises and international investment treaties: When are state-owned
entities and their investments protection” 6 J Intl Intl Rel 1, 2010, p.32.

4) PBejjing Urban Construction Group Co Ltd v Republic of Yemen (Decision on Jurisdiction), [2017] ICSID Case
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FT T7I9e] BdE FAEAYC] o S7HE Aem dqdHe ket o= ICSID &
AellA F7Idol zte ALl B3 EAE T4 A7} Hes 9fd HE T8

EAI7F 2 Aolt} wlgbd o] FelME WA BUCG v. Yemen AAS MBZHoR ZHEIF
<, ICSID e #2525 E3ll ICSIDS] 1A # & jurisdiction ratione personae) 73 H
AL AHE Aolt} ool FrIYde] ICSID EeF A25% A1 wal a5 2

NEA ARES Aur g, ole} Fste] ICSID FARY R 283 Broches 7|52
& o oltt. o] uj Broches 7159 dA¥ #Ast] AV|HE TAE A £, ICSID

ARG E & 71EE TAFCE o9 A B HEeleA AEsta g

O
b

o o
o e
it H» o

. BUCG v. Yemen A9 7]

=

o] A}z Beijing Urban Construction Group Co Ltd (°]3} ‘BUCG’)%} ojull ¥1zhgtydl
71’49 = (Yemen Civil Aviation and Meteorology Authority) Ztoll A|ZAE dwle] A=A
3-3H(Sana’a International Airport) 714 A<k} #wsle] wAIg on Faf 2173219l BUCG
= dulo] AN RIS EHAoR
et FARIEA Y] HeE e wdria

= TS oldskA] EUThHA] o]
T ol e B8 s AZlskdET
£ #&-d (jurisdiction ratione materiae)®] T A

WA AARwEE ddste] FAIHALE A1 BUCGYE ICSID #oF #1252 #1113
oA Tsl= “t}2 A k= = ¥l(a national of another Contracting State)”ol 3| G3lx] 2o
B2 ICSID TA#Edc] AysAl et F4stith?) 53] Broches 71Fs 283
= "W BUCGE F= 59 tieldlolxt 34 752 dAlete 7ol 2= ICSIDY| F
A AR & It thd e dulE F=-od BIT A102S FA a4 st
o] AHilo] gk ICSID FAlol et v widde] 2Pgat #hd Ao ghetnz o
Abdell gk ICSIDS] 24 #Ed-S AHskr] F=tta FAsATHY) FAAA A A HA

o

o ml
ol
A
&2
fr
vl
kel
4
o
QL

Q

e dWl-F7 BIT A3ze] 748 A= $92e Agaje] WAA B A
of B9 x9S SHGE Wow BAe] WS BANE ¢ HiE AU

No ARB/14/30.
5) Ibid, paras.22 - 25.
6) Ibid, para.27.
7) 1bid, para.29.
8) Ibid.
9) Ibid, paras.48 -52.
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vl Az 9403890 A Aol Ag’ FARRE A7lE Aol olE= ICSID| #

o] olAE A i=tin ZAsiAthl) wxjate g A7]¥ FAS BUCGSY A A1H

of =TT HAA G Ayolnr 2ol AT £ F vk AelHhD
o] thsiA ICSID FTAREF= WA BUCGZE &= HFol olsf d-dd 37]

A<
AFstg ot o A AW FAYE FH 715S PAR A okl Adke
Aok T oA FAv BRslel s Fa-dd BIT A0S A HEstaon,

= %3} mgda} zoke] A @ A =9 Z3gHow —yg:]auo w 22 ystgdo
A ethe FilARle] FL & el
BIT A3z7}F A0zl 189 BNz A %
th19) oJolx FAjAlA o] A Fgh -
ol thalA wrelzde Hol SR RE BUCGYZE odlelx g3k Fx7} ICSID &<k

o

Z

ox
et

il

A25% A1 F=-od BIT Al1x
oh gk FAAR1e] mp| A dalA e AlARle] HF7E Zokol| 2ASt] WA
He HellA ST -] #dde] 49
oY A5 A7lekA Eethd FAAA=E 7 2
o] AbHe] #EHo| g AAo] FEEL olfE FVIYHol FAHFX
|

7 == A=

ICSID SAIE AAE F deAd dg EA7F AASH thFolid 7] wielth. F7]15do]
4172191 ICSID FAARIA A #HEA Y 77 BAE Aldle o5 Ao
7190l FA 2lAAQ ARddA #EE W tid Aol A" AlEle BA @]
wjZolth olx ARZF dttae = o]9f #Hste] #IU FH s7lo] xASHA A
EE APHE o] ARdo] A Folm, & o]et fAbel ARxle] o]ojd rheAde] e HE
aHE o FAWF R ALE B AL g Fad nrt v & F ok
A AR g digk FARS

mghA olslel| = FalA o] A7 gl 7] P F
Hol AL Aoz [CSIDY #E 74 2 A4 E

o
)

10) Ibid, para.110.
11) Ibid, para.122.
12) Ibid, para.139.
13) Ibid, paras.31 -47.
14) Ibid, paras.54 - 109.
15) Ibid, para.121.
16) Ibid, para.145.
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. ICSID ¥k A25%9} Broches 7|59 4 9 AL

1. ICSID g<F A25x A|13e] "o} A= 9179 29v]

ICSID <F A25%%= ICSIDO] #&A Ao digf thfx slom, A3 4 GA
Agol Mo Fogt TSR A=yt b A 1 el FARFEH A
A e WA EAd #Ee] AHdtta gt ki o] x&2 ICSIDY <l
A EAATAS A=, AR #-bste] BRSAE ATE F de A
< “t}2 A<= =l(a national of another Contracting State)”©|2}xl 3 &3taL Ut} T

A2l e o2 At Rl ofnE FAEA FAAE AAAA A H(2)E)
A9l AH(b)E)S FEstL UThy) olo] waw wF ke IRe FAES
o] glom, FAate FARAITY] FHloloja s < "k il Ad hme Lt
Az e A2A FARAT FH ] Hlolgt® €= A|Hl(foreign control)E

Ax GARAEC] T Aldw IRl Uy gttt thE Aokl

e

o
]

IF 23
Mo K S I rE o O R

_lZi n;E 2

17) ICSID @k A25% Al1de] W& the3 2k
A5z (1) AE e #EAe w4 FAREEC] Al A7Isk7] feid Muom Fo3t FAeRA Aw
(= 3G AoFre] AEdl AT & Ak=xe] AT F2 7| E}E Aok SRz FAR
FH A 2 2E A ZA4d v gAbEe] 289 w95 3 A, oW ”*}X} a 59
& dwdo=m A3 4 glrl. (The jurisdiction of the Centre shall extend to any legal dispute arising
directly out of an investment, between a Contracting State (or any constituent subdivision or agency of a
Contracting State designated to the Centre by that State) and a national of another Contracting State, which
the parties to the dispute consent in writing to submit to the Centre. When the parties have given their
consent, no party may withdraw its consent unilaterally.)

18) ICSID HoF #l25% A2 W82 vhaat Ltk
@ “ot2 Afx Furole e vt Lk

(a) A28% A3F e ABex A3l uiel GAAEC] BAS 24 IHsVE T
oliel a3A7E S5 ERel FA4 FASol obd Aok IAs JR AHAQ, i, o= %

A EA A ARG Aok HA4% 7Y N9 E38HA] 2Tl (any natural person who
had the nationality of a Contracting State other than the State party to the dispute on the date on
which the parties consented to submit such dispute to conciliation or arbitration as well as on the
date on which the request was registered pursuant to paragraph (3) of Article 28 or paragraph (3)
of Article 36, but does not include any person who on either date also had the nationality of the
Contracting State party to the dispute; and)
ARl AL 2oy TAdl BFsr R FoFk EAtel] B4 GAbaro] obd Alepae] w3
S 7R Wl aear o dsell EA-ARE S Aok FAS AW mA R Qlste] ARt
ol & FAY AHE&E Hsd v A= Iwoew HAFdra Fold WM< (any juridical
person which had the nationality of a Contracting State other than the State party to the dispute on
the date on which the parties consented to submit such dispute to conciliation or arbitration and any
juridical person which had the nationality of the Contracting State party to the dispute on that date
and which, because of foreign control, the parties have agreed should be treated as a national of
another Contracting State for the purposes of this Convention.)
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& grke Mew @ et deh

H
AL e AlSE ARE b)EE U AYEY, ARl B8-S A

rlm rul

H

i=]
3R 2 Fogt Eatel] A GAbaro] opd Alkare] A& szl §]le] bE A<k
=l sfFsittn et Utk ICSID ke wWelol Add] thsl Fstn YA %‘9-
W, ek <A 3 K company)eh= AEel U, FF FAA(commentary)el] w2
oly ;gl_o.

=] 2 H{4S 7K SALE onlgithio) A S TR SARIA] o= Ul Ul}
2} AT il gled, ot B 232 A o gk /1R S B2 3]Atel] ElAc]
A Holol st Tt By e WAl 7)o dlEekA] @ethe Zlo|th0 &gk o] It
Aol w2d W[l S FAl TR Fogt At & A ok=mo =F o] <l
FeH ahem FEsith Y 5 @S Wl 24 Adste Vlee WE et

a2 71l disiA= oA 7R Asi7E e, ICSID FARg o] Ao
W Barcelona Traction AFAA A APH A #4~(International Court of Justice,
WY AYA e &AA 7lEd wet HY] 24s Add A gl

k2 FoF xokg Fuate wdA EAAe 2L Avele ABAQ JFe] T
oo} Atk =olr} slglont 9Fel BAAE AR A FARATA ke sl
we ol MER HPEA @gktt2) el ool FARAI EAAR els} glo
W 2A 9710 35 Aoz B 4 ke AL dulsAle gtk

%9k ICSIDeA E T Aok Zwlo] ohlehe ol fz BEA FWlo] AVE Al
b e gEd, S WelE #ddAE ﬁ%ow ICSID ool efnlahs el
O}HELE AW Exxr ot Adl, 3719-e ICSIDY A5 AT & e
Adal, AL 7 & Akshell companymlﬂ_i AR AABE] giltke As, 4
%A}-}OL] Aol FAL 74 Yele] 9= Aufste] glA] S

ol
Yt} 24) o] FoA «“T}E= At '—'?“1”01] T71de] 282 4 de=X9 A7} BUCG v.
Yemen AFAONA A|71E #EE o] FH U golH, old tEiME dES
HE7]|Z g

=
mY
Ky

i

19) C H Schreuer et al, The ICSID Convention: A Commentary, Cambridge University Press, 2009, p.277; Engela
C Schlemmer, “Investment, investor, nationality, and shareholders”, 2008, p.76.

20) Schreuer et al, supra note 19, p.278.

21) Antoine Romanetti, “Defining Investors: Who Is Eligible to Claim” 29 J Intl Arb 231, 2012, p.234; Schlemmer,
supra note 19, p.77.

22) Schreuer et al, supra note 19, p.264.

23) Ibid.

24) Romanetti, supra note 21, pp.244 - 254.
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2. 37149°] ICSIDell FAE AT 4 J=A] AF

ICSIDE 2eff o=l Tkl =7k 3] BARAE aidsty] fef A=l =7t
kel BAE Al A 71Ee oiERE Wdle] A" A I Wl RAIAY
& AR g} ICSID P AES BEW ICSID7F 3d3] Fabel #ste] A=z
EpgA ks =W el 2AskE BAS o %’46& AR AAHATS A 5 3
th25) ICSID7} o]k &2 =Z oA dyd olfre =7} 7] Mg—% AAPH A F22(1CT)
= A A A (Permanent Court of Arbitration, PCA)OA al2& 4+ glomw, 79l
EE WY e B SuRde o8 & 7] wEelth =3 Svkek o =l 31
AL s LA 2T = gle Folth wEd B AL] Il ATt
9=l R A}e} FAR =] BALS gl Ay gste] vEvlgAAs Ay B
S ATE e 7189 ICSIDE AgstuAt Pd Fo|h26

a2y 27149 sl F AL Sk FARA L BARAE | g9l SAE A

St 797F LASAAL, oA ICSID FeF A25E A1FdS FHoheA AR EAH

7] AZskETh 371 HE Azl webd ICSID FA7E AR S gtel BAeA
o o]&¥E dge] AL F 7] wWEolth o EAle FeF 2t FH GACAME A

ASQe, ¢ FHGAE “Filnatonal’e] vlE kel 2fT A FEHA
G AV EE REACE I/} 2% HAE TPgEnE dFstn dvk ot 5
4 71g9e] W7ol ohlekE ICSIDe] FAE AR T F ks A% SJulaAT Fop
g e A FRoR B & gt 3/9e Buee JlEd W@ WEd Al ¢
of wtet FA) A% b5 ok AYEA Ak w3 AP

ong olu JEE A=A

71l disdl 1cSIDY] A #EA] YT F deA AAF7F BEstnz 9413l
S e ol AR #AFEA S AV F Utk HZ BUCG v. Yemen AN E
FAIHQQl e 23] F7|92l BUCGYZ} ICSID ok #2529 thE Ak Zvle
qFshA] Lethe o2 FHS AV|etda, 2017959 oo g ICSID A2 -2

25) ICSID @k A9 #al i v}
“.. olElg Fxe} wsle] Aot
E}

of
-

3 Al er Sde] £ SAR AT & ol el o)

aL, ol2ldk EAo] T wulel WA Aol wefop ARt Aol whEbA SAA Q] SE o] A-E &
tks e ANk, AokEd epg Aok wvlo] ARThA oleld BAL HEE & it FAzAelY
ZAEA Ao S8HS EF Q. A|&Fal, ..(Bearing in mind the possibility that from time to time
disputes may arise in connection with such investment between Contracting States and nationals of other
Contracting States; Recognizing that while such disputes would usually be subject to national legal processes,
international methods of settlement may be appropriate in certain cases; Attaching particular importance to the
availability of facilities for international conciliation or arbitration to which Contracting States and nationals
of other Contracting States may submit such disputes if they so desire;)”

26) Schreuer et al, supra note 19, p.160; Feldman, supra note 1, p.619; 774, “Fxx}-=7} A3 AIASDS)<
o] | B Bl &k A, TEAAT,, A9 A1E, F=HFAIEs], 2009, p.125.

27) Schreuer et al, supra note 19, p.161.
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wad 2% o] AUk’

o] ARdA = F71°] ICSID @ A5zl wat FAE AAT + UeA AFE
Atah= 7122 Broches7t AAIGE 7S ALt on, &F GAAbE olof] thgh o]e
E A71skA] @t T3 37199l ICSID FA Aol BAEIS w #dd AY o
T2 #dstr] g 715 S 2 Broches 7|50 A &Hojof dtt= 32 glon} ICSID
ko] FAMAA = o] 7IEs 7P AFe VIR Ba QIth30 wEbA Broches 715
o W&ol FAJMA |z #FH AAAA o] 7]Eo] AG9A AEEHA=A | taf H
AR E et g

8. Broches 7]&9] 4 2 H&

(1) Broches 7|F9] W&

ICSID®] A AHFF7go|#} ICSID @eke] 9 ZHJAQ1 Aron Broches= 1972%d 3lo] 1
SAH ol7ld|v](Hague Academy of International Law) “+e]oA F7|4e] ICSID &g
T2 Aekx =vHlo] & 4 & o7 thal AWl oA e] “Broches 7] (Broches
tes)” o2 Egla dh 2 fES AuHEY oEdde U] A HHo xds
AV 57 e Lfdte F /‘J%Zi Tkt 34 FAE FEcke Zlo] o ol F
ouetrg 234 A it e FTIYe] FFo dEjlor dEsAY BAAoR

A

TAQ 7lee A= A$7F oluEbd(unless it is acting as an agent for the

Fl{‘

government or is discharging an essentially governmental function) ICSID®| A& 213 &

A4S whgrEiAe o "rke Rolthan of Ak AR FAE AR YA A

A FAS Adels AEA TEo H o4 wx gun Hi 1 e ® fE F v}

A 82F B J1FOR ANT Aelr], 1 F s ekt el geddoR PBae

ASet BARow g4 715S AAEE A5t
|

Broches 7|52 F719°] ICSID oF A25% A1 2318 FFateA A58 At
st 7o R 13 o, AHd Faket “‘]ju FAS FiShe 98 dtEd &
g Broches ©] 7]Fo] ¥yrd oz wWolgox|au e We&e wdsta dokn Hte
1,34 o] % Broches 7|o]l A8H A AR eoﬂfﬂ—r— FAAFE S O A&l oleE A7

28) Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen (Decision on Jurisdiction), supra note 3.

29) Ibid, para.33.

30) Schreuer et al, supra note 19, p.161.

31) Aron Broches, Selected Essays: World Bank, Icsid, and Other Subjects of Public and Private International
Law, Springer Netherlands, 1995, p.202.

32) Feldman, supra note 1, p.623.

33) Ibid, p.616.
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SHAl @9ktE3%) 21y Broches?t ©f Z]Eoll thell B ApAIS] ArgetAy of| &) o
fdsteAl AAE AlEshA] &7] wEel o idEA e A ZAVE &

=
|

e A5 BdAoR FAR Ve dAkske AE EAY Ve, & F s
= oaEHEE #d F7I9e ICSID FY e Algwm Iwiem Q" F {lekd
CSOB v. Slovak Republic V12 F71d0] AF9] digjjlo A PFdeA] ofFfol tigh
AE 2 BFS FA oA AR T 9AS FESHA Sdrie HW-E ko) )
°|% BUCG v. Yemen AHeM e F 2471 HE2 AEHATE)

1) A9 gejdez P53 73—?—(acting as an agent for the government)

7190l AFe] eflez PFdPeA s A o o5y 22 ZAE A7
Y A= o P I o B o o P I ﬂ%"ﬂ}\i R digjlez P § JeA o
ol A7 & AUtha0 F7l7F A o] FodolA FHEYS A F e Ae
Aud e, o= YES HfF e wAH Ay 2 AR FAre #-e] dva
H

7] o871 wj&olthaD

T3 gl agent)ol et &7k thFsiAl AlME = o] EAI7F Eok diElele o9
A A st=A wel 1 R dekAa 3T e A9 ek WAE Aolr] wEe|th
SAAPE A FAEACHS] Nicaragua A4 Ago AT HrjejAd wtad IA|HY =
7} thg]2le] s (acts by state agents)= =7F7]Fel 2 &3k sl e whAle] P =S

splgitka) T 1cSID @] FHM sk Q)
THEA EE J|PeldE BE TP oJulw AE & gom, T (structure) Rrks
7% (functiomyel] we} tl2Q1A1A] o ¥E geelol @rhey Finiel Hyel o] tha

34) Reza Mohtashami & Farouk El-Hosseny, “State-Owned Enterprises as Claimants before ICSID: Is the Broches
Test on the Ebb?” 3:2 BCDR Int Arbitr Rev 371, 2016, p.377.

35) Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic (Decision on Jurisdiction), supra note 2, para.l7,;
Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen (Decision on Jurisdiction), supra note 3,
para.33.

36) Mohtashami & El-Hosseny, supra note 34, p.377.

37) Blyschak, supra note 2, p.34.

38) Ibid.

39) Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen (Decision on Jurisdiction), supra note 3,
paras.36-44.

40) Mohtashami & El-Hosseny, supra note 34, pp.377 - 378.

41) Ibid, p.378.

42) Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States
of America), Merits, Judgment, Separate Opinion of Judge Ago, [1986] ICJ Reports 14 p.188.

43) Schreuer et al, supra note 19, p.153.
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1 F7PIR SebA] B2 Aol FRe deldoezs g F Jernm 7sA<d
SHolA Aesh= A ] Broches 7152 FHA FFE Aol

AR thelelegx Yol ASES olafsty] Yl =AM Y Y3 (International  Law
Commission)®] =7}2] 9] Z<KDraft Articles on the Responsibility of States for Internationally
Wrongful Acts) AI8xE #FHud 4 Uthe A= Ytk o] g H|Z7ieAte] P9
7h QA =7kl AL = deAd dall oFaL e, ols e dEdderA st
© 478 daEE S9o] 7] "Eoltk) Ty F Vel BEA e BAle 2ra
g gla, IALHB A7 7kl ALSEE el Bls] F5-o
o = F e A9 Heng e EE He A

A 20l
el ZA ffel= o] 7IEel euge] A4 A odnt

l

2

t}. Broches7} ©] 7]1%< A|Ae w7t seas 27|do] wzk n
EA Fofste AL A oo rn® FAE B Vﬁﬂr =7} Zboll i #A 7}
EAGTH o] ApdTre R ICSIDY FAE ATE AAE A ¥ Ao] G
AAR S Zolthie 1} esdds F7Ige] S HS5ste T AAE T Fost
= Zlo] &3] Sle dolBE w7tet 7|9 X digldArE EXgte olfite R tE
Aokm o A F= gQlowA &

2) BdA oz F39l 715-& A= Z$-(discharging an essentially governmental
function)

ko] gaet wIA R EAA o2 FARI Ve E dAele AEe VIR a3

EAE 2o vk WA, ajefelA o] Fojx BAE R S TA AHAN A =

Ao o] 7155 PAeE Aol EAEEA @537 @5t Asiv Atk =73

o BF 7% A} s FA &gl TS FAl o]

t}h o] Ade 715ZQA SN FEEoke} RIZHEorE

= T A1%-3}7]F(International Monetary Fund)e] H. Ao &

fr

Fold % g 717) HEol
e e A9 wobsa

b Q7% sk

-
“iff

o
£l

44) Blyschak, supra note 2, pp.35 - 38.

45) =7l 2t AgFo] W& vt 2k
A8z 7ol o)t A3 Ei= FAE 2] (Conduct directed or controlled by a State)
“AbQl = AbQl Hwre] @Sl me] 1 A9lE Fadel glojd A @ Hrkel AAE WAY 1 A
3 = BA slolA sl A gANEY 2 Z7te] 9= 5%l (The conduct of a person or
group of persons shall be considered an act of a State under international law if the person or group of
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ABSTRACT

State-Owned enterprises as ICSID claimants and establishment of

jurisdiction: The Decision on Jurisdiction in BUCG v. Yemen

Sok-Young Chang

Due to the increasing number of foreign investments made by state-owned enterprises,
there has been a growth in the number of investment arbitration claims submitted by
them. However, international investment treaties including the ICSID Convention are
intended to apply to investor-state disputes and according to Article 25 of the ICSID
Convention, the claimant has to be “a national of another Contracting State.” This raises
the question of whether state-owned companies can be considered as “nationals of another
Contracting State” or private investors. This issue has been discussed in the ICSID
Decision on Jurisdiction in BUCG v. Yemen which has been released in 2017. Since there
would be more claims related to the standing of state-owned enterprises as claimants, it is
required to understand whether state-owned enterprises could be permitted access to the
ICSID under the ICSID Convention Article 25. Moreover, the ICSID cases addressing the
jurisdictional issues including BUCG v. Yemen has to be closely analyzed. In particular,
as the Broches test was applied in order to decide the standing of state-owned companies,
it is necessary to examine how the Broches criteria has been interpreted and adopted in

the ICSID cases.

Key Words : ICSID jurisdiction, state-owned enterprises(SOEs), investors, arbitration, BUCG

v. Yemen, Broches test



