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ABSTRACT

A Study on the Contractual Waiver of Article 52 ICSID Convention

Yong-I1 Kim
Sung-Kyu Hong

This article examines whether parties may agree to contractually waive the right to bring
annulment proceedings. Alternately it looks at whether certain grounds of annulment may be
waived. The ability for parties to resolve this issue contractually by waiving this element of
Article 52(1)(b) ICSID offers a potentially powerful solution. For parties to agree beforehand
to the circumstances where tribunals have not ‘manifestly exceeded their power’ could allow
them to remove the unpredictability of annulment on this foundation. Even in the event that
an ad hoc committee is against the validity of waiver, it may be possible for a party to
frame this restriction as an interpretative agreement by the parties rather than strictly as
waiver of a ground of annulment.

Ultimately, the wish to enter into such an agreement would likely only be driven by a
few exceptional commercial need or prior negative experience with the remedy of annulment.
In that cases, and depending on the nature of the specific concern with annulment, a limited
waiver or interpretative agreement on certain Article 52(1) ICSID grounds may certainly be

appropriate.

Key Words : International Investment Disputes, ICSID Arbitration, ICSID Convention, Contractual
Waiver, Arbitration Clause, Ad hoc Committee.



