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A Study on the Improvement Method on Calculating the Damages
Caused by the Bid Rigging in the Construction Work

ABSTRACT

The study is concerned with providing the improvement method on making a reasonable and scientific decision on the damages
accrued from the bid rigging in the construction work. According to the review on the precedent studies and decision cases on the
damages caused by bid rigging, the representative problems include the insufficiency of the classification system on the damage
calculation method and the omission of the necessary stage in the damage determination process. First, the improved classification
system on calculating the damages caused by bid rigging is presented with the application to the bid rigging in the construction work
by adding the ratio factor in addition to the damage calculation parameters such as price and cost. Second, the standard procedures
organized with six stages is presented as the process required for determining the damages if the indemnification for bid rigging is
claimed. The study becomes the foundation for resolving the problem with the undue burden on a party and for preventing the
opportunity loss by resolving a dispute early through the improvement classification system and standard procedures presented in the
study.
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Table 1. Classification of the Virtual Competition Price Calculation Method of the Precedent Studies

R« i lculati
epresentative Calculation Specific Calculation Details

Classification of the Calculation Methods of the Precedent Studies

Methods Researchers Calculation Methods
YVardstick Calculated on the basis of the similar market | Ashurst, CEPS, ABA, Marcel Boyer Yardstick
price not influenced by bid rigging Oxera Cross sectional

] ) Ashurst, CEPS, Marcel Boyer Before-and-after
Before-and-after Calculate.d by comparmg pr.lce.s before, Oxera Time series
during, and after bid rigging
Marcel Boyer Price during a price war
. . Calculated by f¢ ting the price based . -
Price prediction aleutare y oreca§ e the pI.’lCe. asec on Ashurst, ABA Price prediction
the past traditional price determination factor
Calculated by removing the effect excluding
Difterence in difference the bid rigging in the standard market Oxera Difference in difference

comparison method

comparison method and the before-and-after

Cost-based average production unit price of the

companies participating in bid rigging

Calculated by adding the proper profit to the | Ashurst, CEPS, ABA, Marcel Boyer

Cost-based (or margin)

Oxera Financial performance

*The theoretical modelling corresponds to the oligopoly model so that it is excluded.
**The econometric is excluded from the calculation method. It is classified as the technique possibly selected in each calculation method so that it is

excluded.
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Table 2. Change of the Damages Calculation Method Selected in Each Trial

Category 1st Trial 2nd Trial 3rd Trial Remand Trial
Seoul Central District Court Seoul High Court Supreme Court Seoul High Court
Case No. 2001GaHap 2007Na 2010Da 2011Na
10682 25157 18850 62825
Sentence Date 2007.1.23. 2009.12.30. 2011.7.28. 2013.8.20.
Difference in
Differences t.hrough Selected — — Selected
the Multiple
Calculation Regression Analysis
Method
Standard Market
Comparison Method Selected Overruled
Damages (KRW) 81 billion 131 billion - 81 billion*
Amount Calculation Appraiser commissioned - Cltmg.the a.ppralsal arr?ount
decided in the Ist trial

* 81 billion KRW corresponds to the damages caused by bid rigging. The final amount is 135.5 billion KRW by adding the delay damages (interest).(An,

2013)
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Table 3. Comparison of the Calculation Method, Comparison Factor, and Comparative Standard Market Selected in Each Trial

Category 1st Trial 2nd Trial 3rd Trial
Seoul Central District Court Seoul High Court Supreme Court
Case No. 2011GaHap26204 2014Na9%467 2016Da43872
Indemnification (Gi) Indemnification (Gi) Indemnification (Gi)
Ongoing
Sentence Date 2014.1.10. 2016.9.8. (As of 2017.6.)
Damages Calculation Appraiser commissioned
Damages Calculation Method (Selected by the Appraiser) |Standard market comparison type Not 00%151dered due FO the
- - - completion of the extinctive
Calculation Method Comparison Factor Successful bid rate prescription
Comparative Standard Market Zone 7-1
Overruling the 1st trial decision Oneoin
Decision by the Judgment Bench Citing the appraisal result based on the extinctive gomng
. (As 0f 2017.6.)
prescription
Zone 7-1 5.1 billion KRW ‘0’ KRW
Zone 7-2 7.9 billion KRW ‘0’ KRW
Damages -
Zone 7-3 13.3 billion KRW ‘0’ KRW
Zone 7-4 5.3 billion KRW ‘0’ KRW
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Table 4. Comparison of the Calculation Method, Comparison Factor, and Comparative Standard Market Selected in Each Trial

Category

1st Trial

2nd Trial

3rd Trial

Incheon District Court
Case No. 2010GaHap19149
Indemnification (Gi)

Seoul High Court 2015Na10143

Indemnification (Gi)

Supreme Court
2016Da46079
Indemnification (Gi)

Ongoing
D 2015.2.13. 2016.9.8.
Sentence Date 015.2.13 016.9.8 (As2017.6)
Damages Calculation Appraiser commissioned -
Damages Calculation Method (Selected by the Appraiser)|Standard market comparison type |Standard market comparison type
Calculation Method Comparison Factor Successful bid rate Successful bid rate
Comparative Standard Market Incheon Subway Line 2 Zone 2-6| Seoul Subway Line 7 Zone 7-1
. .. . iting th isal It of i
Decision by the Judgment Bench Citing the appraisal result Citing ¢ aizf}g :llcs:;eresu to ( Asool;gzc())lr’f_ 6)
Zone 7-5 37.3 billion 9.4 billion
Damages — —
Zone 7-6 35.8 billion 10.7 billion
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| Stage 1:

Selecting the parameter |
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| Stage 2 :

Selecting the calculation method |
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| Stage 3 :

Selecting the analysis technique |

Fig. 1. Damages Calculation Procedures
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