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FITKThe French and Italian focus on the ‘enterprise’, rather than on a particular

legal entity, has been considered to have the advantage of being a more functional

approach.).

PHOR T o] IgshE Tk olgelol, A=, Yrlelst Y, #
A= ol QY Tk T Glo|w W, Aol el s, dvk, bl
=, SApED, W, dEes, B, Fehdol, 2uel, 294, % Solu.

Sl e A ke A A B8 BAEAE e ®
4g ARG WALl ek et 9 UMY HANY TAD A
Hlde Byieleh: G4kl e QAshl H4esm WA Aol

s

H o S T =

A
Al Al Hrk A B A o] Y

V. 2R Ade A olxke] WA

Ak Adskn sA AAFAL SRR oAk wEA] W - A )
A Re ohth FA@ Adlel Aol Aol WAL AR 1ke] A
A% AT A7t Aol TAW Ade AH T W T
24 studch ke TS oA 7253 Be A90F AH AUS
& A i, ol AT AdUEe] TAYE R A Aol
9 dagze] Bl e L% oALSE swolut AR A B

AR 482 ARAE, JdA 2 A dadd g A5 2 3

A A397%, A397F22, A398%F, A542%2]9, HA A A11%2]2, Al



gIAWER) o 4 AIE sHRAEER) X0l mE HE MAEH 191

23%, A23x202)0l oste] SR E ojAbS|oA Ao TAES AT HES
= AR #alow HAE] gt
H= detello] = olsjH A7) fl=(disinterested) OJAFERFE] <l

KR
ATE3D) W7oz 3919] FHoA RN AH3E 7, ARt Eee W
=

i

O

0

Rl

].

O

F QRS Hof gtk FHE AL o)A 13 042 29 o g Bolil
T, Egol ks AR distel ARAAISE A AsH)S WG

T AW aEFFe olde At AR = T
el alir= o7& FAD o577 ik A2 olE wiAl g minority
of minority = MOMA| =7} QGulel A Zakx 5 tiSHAZ

TR ojabs]e] Folg o W WA E= A2 ofut) 7

=
44 27 F/bE. 933 v)Fel A FYBae] WAL 59 F A

ko
rot
>
o
,Olf
)
)
X
Y
)

m

& ] =
£ Fskd o]Ake] ARICFE F5% Zo R B 84 RS A AHA
ot Hlgte] Shmoll A= B ahe] MM R ARl MRS FA &
A AT e Hdo] AR AAgtE AR ApolFoltt

EE A the delelA B ukeh o] o AE Tt thete] AlEAd K-
o gttt &) E7eE APLke] s Ttell ek S| AHIS] oj ot WA Al
g HEIALY 94 & Eeit

 tH<Y 2005. 10. 28. 2003tH69638.
A

PIAAT} Bt AAEERE S840l A FT ol el

=
FA(el3h TGN o)t T 179 2,60090] TA AL 4
el =g o] A A AYEU] F wAZA ) 40%E 23

= 2,0005 =& dido R sk Aolal 1 AgRTEAe] 2,0009] (A3 AR A
AHake] 2.2%)0l EbE AdoE FA] A dAke] oA s o]Abo|d F]
oL} Azt #ate] AEIFANA AL 3 v}

a2 s e} g s
7F 3L - o] AR AT RER A o] Azt S AA el oA el ol

kel A e] mimR Qlste] AT A | EE g 2 9lo]

32) A4, v BAR A, AAEATE, A32E A2ZE, 2016, 14~16'.
) 164, “Fg3|Al SHo AL L)l ek Ao A1z A3E.



192 &% ZF kK i BUR (FERS MEFHECR - 22855 £32% 5158 (FEER)
al .
ol A= Aake] FAAdel] 3 Weinberger v. UOP #2458 B, Ao

, TR, =, WA, oAbl tiek ARAlE, 1] SEAY e85 BT

W&de] 3442 S5HIA A7 (arm's length test)oll whef 3t
st = BA7E S ate] Atolo M BARA R S} 2L B o2 A
—?« ¢}

k0
i
(A
r
i)
o3
2

dE AL B 9ol FHALh et of ol@el] T ML, AT e] E
At e AU A2 Bk 2 9t 488 Ag7telehs
Zol EAISA om, SR L GURA] A3 Adelt 1§
= AN, FEAS £0% 9] B FFI FHAY ) Aol E FAT 7]
F AGUTHE AL ASTE Feolth vl Witk £ o)k 2
o] 3ol ket 4 -rom lom 4 BAE vednt 29 W, 59

ke o5 Oa“?_ﬁ*]-‘%ﬁ(Delaware General Corporation Law §262)2] &A% &
A 7d 9] 7]F(entire fairness standard)> 3ol o] 7149 FAAd I A (Exh
9] F73(fair dealing) @ & etk Aol T4} s e ge] way
A, olAbE]ell tiRk FEe] F AN, oJAkel o] SAIY Tl TL& A #
e At QoA FAMFAFHA A A G EH = 7S 288 HA

qo) Hrhe AT QubH oz 58 WY EE ARaal A o 7}

A

olf

N
Oft
o
8
L
}_‘
Ol
il
an
kD
£
2
N
-~
i)
-,
3
2,
0|
o
o
)
¢
=)
ot
of
ol
)

34) Weinberger v. UOP, Inc., 457 A2d 701, 711 (Del. 1983).
35) Inre Trados Inc., S’holder Litig., 73 A.3d 17, 75-77 (Del. Ch. 2013).



gIAWER) o 4 AIE sHRAEER) X0l mE HE MAEH 193

 tHEY 2013, 9. 26. 2013=5214.

[h &]

AFE 32w AEAL #E ARt AANG AN FFHELS A7
9 A AFRAL AR S5 DA R FAF] ZEeke] 2011 1. 29. SR 1E
3147 15 A 9 3AA S 168S EFAAUI T AE ol Bd HES
i) 5 do® B 7145k oldl Al WY 2012, 8. 16. -

S A2 AGsh dstaE 3l s A 49 2 He 519
As Hdastar WA 5 [ASAFAEHY 2012, 8. 16. 201131825, 74(H
], AL EHYS 2013, 4. 15, thF-E ool tiete] A1dle] 2285 7A
A= T a1gle] I o] 3ite] 20 dFEE 1,1809] & AMAE FES

A e aEste] A9 3d 2 We 519 9& Adu

.

4

o5

QPTe] FEEEo| whe FAurolee] Fvh AR, FAH o
= 7

e A= 2 9EeE Pk A A
SAtE ME BUE WAAL T Y FARA T AR Akt 73
5 el olstuAle] B

Ag
o] #oxlo] laL, ARQtell Wb = it Z1gdHTe] {
0] o

F Qe A, - BAIF 2% AL A

it
[e]
o
oo
i
B
B
N
N
ru
o
o,
>
>
Y
X
o,

e)gle] FA7} 5 B4 10 43
Al elel <Ba9] 10 HAFera dvh 5 ALALEAE A Aol e
AGsAbebe] @ 5 ek G Holi ARASL 7]Fo] HeH Ytk B
A% e A ¢
of thate] 1 Frolu} 9o Aget AR m
Aele] AAs mabol lAHAE old 4, o ARdelA LpEe] Aol
gAY ARl sla® e A AdsAe] G S
A A 5 ARA AR A% Aol o} E ThE WA AY o



194 B F K B 3R FERS MEFTHER - F2E5E £32% 5 15% (EER)

7 #ARNE AL} 7
o] 7ol A 5 Fe, 9ol 93
W97k 3HelA Aol A )

Mol - ghgol gic.

1o
o -
oft
o
-z
off
W
2l
=
z
Y

V. 23 o

Aolr Fa ALIAE A L3 BZ3|AL oAk Wl - AL Y 4
2 Bl thEA] gk el W e

T itk 2y ol E g glo] XY

A 19} e ARG g B3|ALY] o]AlEo] ol -

25 859) 9940 Bale] B3 AR AL o)

G T AAS Adstgonz FAUL grkn Bok R onE AuFr

BhFo] Apej Al 5ol Al GGk ofv] el whl SIAKEHI 2l

A%H Ao AMFFEAE v Fhraed e EAGD] otk
SEBEE EER LR

5 AH9] o] 9(interest of the group)®]Zh= 7dS <l
Astofof ghpar . =, BAS|AL B AL S|AL (He] A|ul e} 2§ ef 2 JF
g A= 2FY] E=59 B f&8t BEeithe As 1Aste oF gk
ob&d 7IHZFH ADAL 7+ 3ALY o|Abel AR TR @] olaj v Al E
2717 &gk 2t 3|ALe] olsjAle) g8l s of & Tt vk A
1gstefof ghrh webA] tigkakao] ojxbEo] AFudd s ol st
HE Qlo] &S vt stejet o] HAA AW 1 oJAFEClAl WA &
A QS EojM= ol Hrkar Erh



gIAWER) o 4 AIE sHRAEER) X0l mE HE MAEH 195

> =
s

ARG FAR A, A A
ANA - 549 - =9, U971 789
ole} AL =A|A A4 HE -7
AAY, “LFol Aol SAAAE &9 Jﬂr
A431%, 2013. 2.
AR & - AEA, “ALZ] ALl gt AFRFe] WA &
BFL #1333, 2009. 1.
%E%JWHJ CHAALSIAL Ao #ek A A7, BFL Al59%., 2013. 5.
1 A3)A} A el gt o]Ake] Q) TFAPEAT, |, A327 A3=, 2016.
ffé “EEE 2 EREE HEAAAR ] A A9, T -FAA

, A1324A A23, 2016.
lﬂ - SEvEt 79 ete] Wl
AANY L3 KR TA], 2008. 11.
ks e B, relA} A,

lH OH = -H

Aoz

iV
o
ol

A e

E

2
Q.9E, “HAS] Aol gk AaA] ?Jzi s|atel] E3lE 3l olake] d9lol dhate]
A H S Agalr] gk 9717 giEY B, A|715(2007 3HE7T), 2008.
ol ZAY, “stEAA H3reLol G Eau)aA e, Fég}sg«n?__zrquﬂ W5}8] %] |
A31A A1Z, 2016. 6.
&, it RZIQd A HE A Brp 0 AT, AI3SH A3E, 2016.
3

=]
=
HEA, T 7198 ATz e vlal A, AR, A3 A4S,

[S=&Ed]

David Milman, Group of Companies: the Path towards Discrete Regulation, Regulating
Enterprise - Law and Business Organizations in the U.K. (Edited by David Milman),
Oxford and Portland, 1999.



196 FE& F K E R FERLS MEFTHER - F2E5E £32% 8 15% (GEER)

Luca Enriques et al., Related Party Transactions, Anatomy of Corporate Law, in The
Anatomy of Corporate Law, 2nd ed., Oxford University Press, 2009.

Marie-Emma Boursier, La Fait Justificatif de Groupe dans I'Abus de Biens Sociaux: Entre
Efficacité et Clandestinité, 2005 Revue des Sociétes 273.



gIAWER) o 4 AIE sHRAEER) X0l mE HE MAEH 197

z =

MESAAEHYD A6 = 20173 29 29 F&(F)ol kel 71
AR A HAAE 2R A ol 2M 2017 249 179 AlA] 791 @A
© Ax A 43T (52 1977 5ol A7 E o] 19921
= ulE 129S E9glon, 20120 wiE 1029S A gY 28y 2013
| 3 A% AR gidga(F)ol AeAaAds DJEE?‘;EJ# 20161 9¥ 1Y
Hedol HABRMAIE 248, 20173 2€ 29 HAAE AAE A4k

S 342 2016. 9. 13. ALA] 4009 €S ZA g 2 W

ot
>,
H
ol
1o
A L
o2

Aol Eoi7t H =S st glo] vtk WEA W xlEe- ARk
674 0] 39S stE™ F7F= 1,00091 €] o] a3k Jdo|rt. ofdf ghxls
9 hFF< thatago] st 60021 9S ALt AV BARC e
FEe F 5z oA E do] Aa A doli-E AAsank olek #Zo] 53
g o]AkSl S dA © A digkge] e g glo] AlD3AbE At
AL o] HEg tfeals ojabxlo] widlxe] JAAH S WS 7] Wi
o]t}

o] ERVIFERE oY Mo AIAE HAEA VI aES s AL
g7 2ok 71 25 el B4 FALE U gAE 'R glo] giEd A9 1
3)57F A8l 4 i, 1 AS ALFARL S|AFe] oAt WIARge] Esful g
AR FAGe] widH o] AAS A o] Atk 9 xlE| e ARdAAE
i ghalg-o] ojxbso] Aol whal ghxls) ol tiste] ofl HE glo] AdE
st A, AR tighakge] olxtse] M| RS FH & T
ARG Flo]th

o
rif

=
>

2
Fol A 2 ALNNE AN B B L A QF A

F ololel Ageliel Bate] F 1 M W, BRAYIFY 2FolY 2
o] 314} zke] ARe] S Feksior & olAke] ® - BAF Aol Bl

& AL BR/IGol A A gk R W

eSS 71 BBl gl AAY = ek et ok F W gl
= @3 Pol mEw sk ge A4S & BIA



198 FE& F K E R FERRS MEFTHER - F2E5E £32% 8 1% (FEER)

OlAFEO] W - AR A W 5 el flek Wb wpRe AR A )
4 TS Fusks Zolth A4y FPYL oA BE JuE ¥
shar olA817k AABNE Sk Aoleh WeH FHRL 1YFR AL
AFe] FhsAe] s TAE AdE sk Zolth vdaze] #40F A9
o Aol olAEE s8] AA ARFT hEF A5 AGe) Bl 3
23 AES AL nag F A9 Addsgone Bzt gk vk
WgH oz AujFFL e AjAH ] b5l A9 gigie ol
ol WA AAFAN )N ALH ANOE AMFFEARE W el

N

A7) wEol .

Azbe] A =E 7192 A o] Y(interest of the group)©] k= 7
Astofof ghrhar Erh =, BAS|ALF B ADS|AF 31e] Al eF A3 eF 322
g Ak a5 =53 2o f&sk Adeithe 2SSk oF
ob&d 7IHLF AIDAL Z; BALe] olAbel AR VIR @] ola| A=
A7) 7) ek ZF B|ALe] olsjH Aol st arejsiof & o Rt vk s
1A stolof ghrt weba] tigkakgo] o|jAtEe] A Il thate]
HE glo] &S dokal stjets o] & WAL L oJAbEel Al WAL &
sl A Qs EolA= ofy Hrha Erh

==
i
o
0,

FAO) L BRI wAL BAL A MeE, WA, FAbae)



gIAWER) o 4 AIE sHRAEER) X0l mE HE MAEH 199

Abstract

Liabilities of Air Carrier Who Sponsored Financially Troubled
Affiliate Shipping Company

Choi, June-Sun

This writer have thus far reviewed the civil and criminal obligations of the
directors of a parent company that sponsored financially troubled affiliates. What
was discussed here applies to logistics companies in the same manner. Hanjin
Shipping cannot expect its parent company, Korean Air to prop it up financially.
If such financial aid is offered without any collateral, under Korean criminal law,
the directors of the parent company bears the burden of civil and criminal
responsibility. One way to get around this is to secure fairness in terms of the
process and the content of aid. Fairness in terms of process refers to the board
of directors making public all information and approving such aid. Fairness in
terms of content refers to impartial transactions that block out any possibilities
of the chairman of the corporate group acting in his private interest. In the case
of Korean Air bailing out Hanjin, the meeting of board of directors were held
five times and a thorough review was conducted on the risks involved in the
loans being repaid or not. After the review, measures to guard against undesirable
scenarios were established before finally deciding on bailing out Hanjin. As such,
there are no issues. In terms of the fairness of content, too, there were practically
no room for the majority shareholder or controlling shareholder to pocket profits
at the expense of the company. This is because the continued aid offered to a
financially troubled company (i.e. Hanjin Shipping) was a posing a burden to
even the controlling shareholder.

This writer argues that the concept of the interest of the entire corporate group

* Emeritus Prof. Dr., School of Law, Sungkyunkwan University
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needs to be recognized. That is, it must be recognized that the relationship of
control and being controlled between parent company and affiliate company, or
between affiliate companies serves a practical benefit to the ongoing concern and
growth of the group and is therefore just. Moreover, the corporate group and its
affiliates, as well as their directors and management must recognize that they
have an obligation to prioritize the interests of the corporate group ahead of the
interests of the company that they are directly associated with. As such, even if
Korean Air offered a loan to Hanjin Shipping without collateral, the act cannot
be treated as an offense to law, nor can the directors be accused of damages that

they bear the responsibility of compensating under civil law. (The end)

Key words : Bankruptcy of the Logistics Corporation, Airlines, Shipping Company,
Breach of Trust, Civil Liability, Criminal Liability





