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33) Yearsley v. W. A. Ross Construction Co., 309 U.S. 18 (1940)
34) Littlehale v. EI Du Pont De Nemours & Co., 268 F. Supp. 791 (S.D.N.Y. 1966)
35) Boyle v. United Technologies Corp. 487 U.S. 500 (1988)
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(1) Government Contractor Defense2] E3A}s)|
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36) John J. Michels, Jr. USAF, “The Government Contractor Defense: The Limits of
Immunity After Boyle”, The Air Force Law Review, 1990. 147~148 4.

37) Carley v. Wheeled Coach, 991 F.2d 1117 (3rd Cir. 1993)

38) Gary Kase, et al. v. Metalclad Insulation Corp., No. A143590, Calif. App., Ist Dist.;
2016 Cal.
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G AR AFE 343‘_ L R el =i | 3 e Bl i | i
ALSRO] Alokell glo] AMF aLfre] o]efe] 9}
AAZ 4 Fast Al & Aok ddskAt) Tate v.
Boeing Helicopters4OA}&] = 199013 1
olyg} Aol Aol tislA%E GCD X—*ﬁ‘l% 28313 E}. Lewis v. Babcock
Indus., IncAFE4DO A= AAI Il A 9] 5l Feakx|wt vkef JR7t A7)
o] HA A AFALEFS S8k Fodvlete AFS AFtuishs FgelA 1
of theh FrujRte] Tk AP A Aol ok Tk AETF ATHE GCD A
go] A H T} 3l Getz v. Boeing Co A4 2007 o} 7} 2~ Elho] A
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(2) Government Contractor Defense A|gFA}#]

g

Watson v. Philip Morris. Cos. A4 AH-AlfAlghd o] FRASH 448
o] AgslA X3k S5S HII F F fleas HAFE EHE_ Q1 Atdlo
Gray v. Lockheed Aeronautical Systems Co.AM#[44)= vlth= Febgk S-3 nlo]7]
AEZNA EEF =FARES AP 2 R B-ste] H] 371 Al zAL
Lockheedel| <=3 HH”*O‘ g3 AR olt) A E7] 8] HFA A= Lockheed 7t 3131
om o] Alof AR E Thol| i AA Flo] o] FAA] e¥gkrhal Bol GCDF

45 AH-3FATE McGonigal v. Gearhart Industries, Inc. A4 = & 5 Z3ksl

4

=

39) Glassco v. Miller Equipment Co., 966 F.2d 641 (11th Cir. 1992)

40) Tate v. Boeing Helicopters. 55 F.2d 1150 (6th Cir. 1995)

41) Lewis v. Babcock Indus. Inc., 985 F.2d 83, 86 (2d Cir. 1993)

42) Getz v. Boeing Co., 654 F.3d 852, 861 (9th Cir. 2011)

43) Watson v. Philip Morris. Cos., 420 F.3d 852 (8th Cir. 2005)

44) Gray v. Lockheed Aeronautical Systems Co., 880 F. Supp. 1559 (N.D. Ga. 1995)
45) McGonigal v. Gearhart Industries, Inc., 851 F.2d 774 (5th Cir. 1988)
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46) Spaulding v. Monsanto Co., 2011 WL 4482917 (S.d.n.y. 2011)
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WS W7 SR LA ol fi Sk PR g Ale) 7134
Fr2 AR AL ARG S FTE AT Aol RG] Tl A

o 99 BEATE Ae BT B 5 ek
EE : QoiAl, Qe v14e) f4S

Sste] gelBER A BT v goRA AxU) S3A olsh
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golghar JIAE = Aol Rt (kAR 7 Al ARt A ARz, Aoz, Al

172, AN8=x) webd, A= U R A2 W 7hedo] AAl=of A il =7k}
[e] &

Ch Az Aex (FA5F A mE ARAY 2.

Az A A6zol = <o) el W EulANRL WAL Ao
Sope wam @tk th Ao 4ol olgal] el AXEL FHLE
A} Apple] Geg Aol AR Eafo] Wkl 15t L Hops AAT 3

o efs ohstekreka Eau RS WAL A Sore

AUZCAAALR)E AR stol, AAH 0w A2 AR

H
j=an=]
e AT 5 A TEFFARAL S wAo] = sefop k.

() 71=¢] Government Contractor Defense HE E YUY L8

A ZEAHo] A2 v|=rol| A 8388 7] A ZFAF Al Government Contractor

47) BIAA, THRHEA 2 H5AF, 2015, 79,
48) B AT, YA ARBALW] WP, Fg3} 7], 2005,1297,
49) FAA, 1309,
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Defense 27k 4451 ol-8 ARRAsolok Wtk Setel E4IE/AA
AL S 97138S A3 stefeka, o B hds] gsM Aol 4
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2 EEHBI| FEALS| Mol E ot
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(1) KF-1650) A}z FAFAFH 5D

b Atals

Sy EwzAe 98 2A A, AFAe A, AR Sw A7 A4
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&l <l
el Sk wAel Stk Alojdth AXAHARD Pratt &

Whitney(P&W) = ©] &5 ZAMA 3ol 5233t

Score mark % Ivory H|

(h ¥ A, AkwA, 344

Hodell lolA, Hi 52 21435, P&WALS Roger. Skemp (P&W 31 <]
AP A QIAL, Loan Kennedy (P&W HEANOIQITE gh=d -9} w45 Tholl =
FMS 7| 2Fo] 209131, Memorandum of Agreement (MOA) 7} Pratt & Whitney2]
’JH5-22]Q1 United Technologies International, Inc.(UTI)&} Sh=r3-a ko] QU
t}. United Technologies Corporation(UTC)¥} 43 3ts 7holl= WAL Y 7]+
o] ol ¥k ko] AT 2HdaE 7 General Dynamics {Foll W& &} 7]<=0]

50) H=AF-E g Fol FMSAS Fdte] AXH-FS Pratt & WhitneyAH7}, 3371
71#= Lockheed MartinAb7h A| 53t tE KF-16837]9] EE HE2 FMS AlokS
Zato] AAdETol A FFEAIL, P&EW A2} LockheedAb= A d-aolAl 7&AUS
stk A8 TS KF-16 #37] AFE ZHstd dhagaol dEsiainh

51) A8 3, HAA, 172~1899.
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P&WZE 333 P&RWAES] MOASYO| A &ha3-1o] P&WALSS] A
o] BE Fofoa WAL Rojglon] FMS A<kl &3 R o] = P&WALS]
o] WAt F=FYc) ol P&WAL} wl=rgwtoll A A 23 A ol st
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A=y
o] ¥ AA F5= 2S5 FMSAIeFe = Qleto] gl 22 Aokl
4gdrie Aol

The Limitation of Waiver of the ROKAF for the UTI(MOA Article V-Warranty)53)

@ @FFTo] UTIED st HAAwae 34 me P3ole] sl oln 283
o FFFTE UTIARS Aol 30 S ofd e Jele] 37F o] Lot
£ 3aA o) e A S B9 A4 34 4902 Aa g o] wAadwHa
& 3pdo] Wayske Wil U Jugle] A8Y

2o I LI PEWASS] MOAC M 3H3o] P&WALES] 71¢] &
B Hopolld wAg Rojdh WATAZ el HRA kAW (Government

Contractor Defense)oll Xl 72 WA IAE ZoUtEsd 18, P&WALSS] 314

52) KF-16 T-vjA] g8t KF-16 XA Z ALl P&WAL X Tuf Al ekz7

53) 21743k, AAA, 147H, O The ROKAF's Waiver for the UTI within fault or negligence
of UTI “--- In no event shall United be charged with, and the ROKAF hereby waives,
any liability, however and whenever arising, for incidental or consequential damages
attribute to services, information or any other matter furnished by United(UTI), whether
or not occasioned in whole or in part by the fault or negligence of United.

54) 2148, A, 178H. “LOAS MOA:= Hwre] KF-167]19F 22 qlzle] F-ulj A o]
a2 A= FMS AR @ v ARk P&WS] IS rufste] ARSShs A
3 e zAoE mIAARES AFstu Fulsitls Aotk ok, olu] wARI}
PW-220 I AR} Aol flojA ALRE FulhA FEES Axbel #l Lelw
AGAASE B2 ARA MR Fuhsgls] wzolth Al wehAE PaWAE
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P&WALS] PRf 852 AZA vl gte] At o3k el A4
MEael 4 5 oglov], B gt

(2) FMS Aleke] HAZF ; KF-16 Al E
D =3 USG(H )7k LOA Folol Wit 314 ; LOA C-1, Section 3.
1 : Indemnification for the USG
D USGAHE RE &4 &2 yAFYY 1A
“ooo]epzre] A3S whEl FujRbE USGE USGS 8.9, 99, #9& LOA
Foloh paig Alokenl S B R AT e BE &4 BE 94

)02 e WA A Z1TES)

PW-22941%1-& A& AA R, H]4H7F ROC (Requirement Operational Capacity)<}
MILSPEC®] wa} A|Qteti slata HAbste], AAZ w457 A2k Zeo 2t
I B 4 ok wEkA v E = P&WAL Al Government Contractor Defense2] ™4
HTE 3] FFojof 3t} o]E]dlt Al#|E-2 Harduval v. GD case?} Miller caseol A &
|¥a A

55) A1k A, 179%, “KF-16AFLe] approximated ¥1& StratoflexAte] &.2-9]
corrosion®] 1t} o= A, WAF7F PW-229 <IzIA|Ztol]l QlojA]l ARl corrosion®]
BT ES 91 27 §lom, corrosion A= TS| PW-229 <IXIA| A= op
W #do] gl “F3] AAAQ JAA4E 7 fle ARG Fdroltt. FMSAH ko] o]
g «x23e ARt A7 HAS A|AFo o drhd, FMSAISHS s e
A w7rEel wmI o] AAsHA AEstool & FAolth. 53] FMSARE W
Azes AR old g s FAsttte A2 FMS Alefe] Adx3to] o A
Ao A=A gk ZEAQ o E Kt & Aolgta dAdHETh FMS AlSF
o tjd SAMMPo|L} DISAMOI % Contractor’} T3} o} 301 EHa o g2
o= AAAA A o 23S Fa ke
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o elShRel AChE USGSL A S8 EUINL T4E 5 A
RE &4 mE 4E AY9e wANIG)

@ F AL Section 3.1

LOA &2]9] Section 3. 1= "]=r4 2] HoF gl kA 3213} o3 (letter
of offer and acceptance standard terms and conditions)®] Section 3.1S Th2T}.58)

Therefore Korea undertakes to indemnify and hold the USG harmless from any
and all loss or liability (whether in tort or in contract) which might arise in
connection with this LOA.

b g2 LOA ook v Alekeint §2 =Wz 2 - 9l
T RE & EE HH AQlogRE USGE WAIAZIth

F714 22 DIAM (The Defense Institute of Security Assistance Management)
o ofglst o] ML

By a9l Aokel o Fehs grglel MAMIAA NS Fhske B9
24 WAl Sl 91S Jhe Atk YA owy
= o [}

AT FHA VNG FPHE Fo RF A HAo

—_

56) LOA C-1. Indemnification and Assumption of Risks Section 3.1: Indemnification and
Assumption of Risks, Government to Government Transactions, The Management of
Security Assistance, The Defense Institute of Security Assistance Management
(DASAM), 15th ed. 218¥
(D Indemnification and Hold the USG from any and all loss or Liability
“:-- The Purchaser therefore undertakes, subject to A.3 to indemnify and hold the
USG, its agents, officers, and employees harmless from any and all loss or liability
(whether in tort or in contract) which might arise in connection with this LOA
because of.

57) LOA C-1. Indemnification and Assumption of Risks

Section 3.1: Indemnification and Assumption of Risks, Government to Government
Transactions, The Management of Security Assistance, The Defense Institute of
Security Assistance Management (DASAM), 15th ed. 218%
@ Indemnification for the USG in tort and contract “--- The Purchaser therefore
undertakes to indemnify and hold the USG, - from any and all loss or liability
(Whether in tort or in contract) -

58) (DOD 5105.38-M, 701-17, Security Assistance Management Manuel)
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22 g =k B Q(tortious act)7F A HE 7] HElA =, YR dgh v
2 gk A4k et Fefate] FAdo] wrEA]l glojof ghr}s9)

() LOAZ Y C-1, Section 3. 2 : USG(1| A F)e] AfA#AA %3

@ A HA B BAY EFAGE A wel 32 P&RWALY] HA A YA A
o &9

“Fuf il Al Fo A= Al HAlE B S5A kR gl o)A, et

= USGS] Alokate} st AAtel A AQls WAlshs Aol Folah o]o] m=

= 3 98-S gk

@ Section 3.1¢} M-S ] P&AWUTDAY EHAAAY A 232 B

“ooo]gpzro] AoFAE USGE| -+ ACFINE & B HAT F e

A e 9A s dAAIITh e

r
e

A

(3) AMEZEAYY Al4x 33 A4

na AZEAHS Al 1970 d o] 832 7] AZARS] Al Z2E

59) Additionally, DISAM explains as below;
“A tort is a civil or private injury or violation of a legal duty committed upon a
person or organization independent of a contractual obligation. It may be an intentional
or negligent failure to exercise that degree or standard of care in doing what is
otherwise permissible. Damage to property or injury to a person must result from such
failure, in order to establish a “tortious act.”

60) D Subject to express, special contractual warranties, KOREA agrees to relieve the
P&W from liability.
“Subject to express, special contractual warranties obtained for the Purchaser, the
Purchaser agrees to relieve the contractors and subcontractors of the USG from
liability for, and will assume the risk of, loss, or damage to”

61) LOA C-1. Indemnification and Assumption of Risks
Section 3.1: Indemnification and Assumption of Risks, Government to Government
Transactions, The Management of Security Assistance, The Defense Institute of
Security Assistance Management (DASAM), 15th ed. 218 ¥
@ No clause of the Indemnification for the P&W(UTI) especially in tort Compare
with the
Section 3.1; “:-- The Purchaser therefore undertakes to indemnify and hold the USG,

- from any and all loss or liability (whether in tort or in contract):--:”
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o] Hutom A9 HEANA B =gto] 9™, Government Contractor
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B ENEIE DESE R

3. AlzEY Aol AlzgArt dal AZES 3 A1 HEgo

v /s RN BT AR 2 S PHE T2 Ut =

19993 11 =3 AAABAN L3 FAdtoll A E3HE Zlo|the2) s, 83

SN ALAY AHe] AEALEA o] tet S90S WA, EASUE AxE o)
k)

RThs 2lo] “yEel Aaks s1Ed sdann AA S ke 2,

h AZEYYH A4z 38 A4
n) =] QR ka0 Boyle testS Y-838to], AZEAAY A4z QFTS

AAgthe olgel 2.

2 ARAZGAE el ARkl met Az,

3. ARAZGAE P GG whe AxTYNA FRAZG AT FHIE A
2ot Az Agel 2%S IA 2a,

4.9, FRAZGAT ALG Dol F3o] Y AfolE A9z duh

62) @AV 23hE Ao EC AZEAAH AHAR ATRDE &t s




162 B F K i 3R FERS MEFTHER - F2E5E £32% 5 15% (FEER)

(3) = AS80ZGHAIFEAY) HE, 7Y ABIOE(AF-Eo] A+
Sl el WA G

b "= TEFE7] ARk "AA G =1 AE

P&WZL St F 7} PEWALES] MOAS63O| A SHatgo] P&WALE2] 7
o] e Hofolq WIS Fojglom FMS Aol o3 o p&WALS] H
dlo] WA EThed) o= PERWALZL Wl=gtol Al A2 Atsel tate] dAls
AA F= 20E FMSA GRS R Qlsto] gl 22 Alokxzio] A8H A
0]t}.6566) KF-16 XA ZARR] P&WALSRS] WA 7| oz 33} FMS 7| oFdo] ¥
e aelete] A7 wdEA el oA =t 22 283714l
ApAke] WA 2-S 3]gtoloF Fitk

52 S PRWALS 2] MOACA] g ro] P&RWALSS] A9 &
T woplld WAL Fofgt WAZAE v=e] ZHA AR (Government

Contractor Defense)oll 4] 7 A ZAZE 2HS = Urho)

63) KF-16 Al =437} KF-16 AAZARR] P&WAF AlZ v Alekz=71
(7P The Limitation of Waiver of the ROKAF for the UTI(MOA Article V-Warranty)
(@D The ROKAF's Waiver for the UTI within fault or negligence of UTI “-- In no
event shall United be charged with, and the ROKAF hereby waives, any liability,
however and whenever arising, for incidental or consequential damages attribute to
services, information or any other matter furnished by United(UTI), whether or not
occasioned in whole or in part by the fault or negligence of United.” -+-3h= 3"
AR o)ls FEHol= UTIY 2 (faul)st ¥ (negligence)e] 74-9-ol UTI® #dS H
A A e

64) 243 HAAA, 181, P&WAL Kennedy® SAF “= = P&W7E A F-7| k&1 &l 9
HoE w2 geva A4y $Ee s @vrh ARA IS Ho
FaAdete vAETE AR Ui e E Gl E S agskA & olfe AN
Ao ool = FMS/LOAY Welgli= Alebdel Astzsd wjEo|ch wkek AHR7
ofxtaldo] 7o) ehathd $-2]% MOA H LOAY H3EE Wh=th”

65) 2143k A, 183W, P&WAL Skempdll @] AF] 2191 2E, “LOA% WA 2ol A Fuf =

S HARe} wiAE AdE ) AWFEFACANE T3] & dEid e A
d& Ats FEE st vk 22X gopd I A9S -8 sHEe EFA AR d
oh webA] WA zge] o QlEAE s Wi

66) A%, AAA, 1831, P&WAL Kennedy™d &AL, “LOAIA B vl gE= Fujjzjol A
HS FYste A2 Fixte] A Jolgta vhe 9t

67) 1A%, AAA, 1784,
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(2) €9 BIF=AY AlFA}
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() FXAFY F-15K AlRA] ‘B4 Al Aty

-2} BoeingA}ol¢] ﬁ]o—lk Warranty for Aircraft Loss70)
T 3715 T8k el geto] iR F e Ay ek &
ZAKSection 3, Paragraph 6.1.8)5 &3l Al 7] 7Fx 2] 80%
Fo] 3 3f|(aircraft loss)7} Sl A7} BAdsh g5 Asto =gt Qs wt
AL 935S 79 (Section 2, Article 11) 247192 a-37] B3]
AGHt) o] 22 AdstolA o gk WMol Fujxpe] w2l o g
WA SE §Fg-7] &2 (aircraft loss)oll T3l Tl Abl| Al FoA A= FA S njAd
7] e T w44 THA ol widS BAVIZE T W Q
T Atk a7l E4o] US A, HulAbs iAol Al EAHE A
=

=]
A u]-8 Ak E AlFsor et diA|H]-E-o] $100,000,000(FA

71 ksl

ool de)) vkl A bl Al oA v AljbE S5 e 37l
o] 7kx] 5 Adee] Fofxitt thAH]-§-°] $100,000,000(FA A% Ao} &
2]) o] A f1oF 22 v Aoz AT 40709 FF7E A
HA &g 7)EA W A 8Hr) ojw gt 8ol A e 919 Ao R gk 3
ujzle] Helo]l F3HE $100,000,000(FAI AT Ao de)h)E dxA Z=th

70) AAZ, AAA, 1599, F-XAMY ZEEE xS AHEAEE, 2001.

a. For the 24 month period correlating to the aircraft warranty and solely as it relates to the
items delivered that constitute the aircraft, in the event that Seller is able to verify through
a joint Seller/Purchaser engineering investigation (Section III, paragraph 6.1.8) that the
Purchaser has suffered an aircraft loss (defined as damage equal to or greater than 80% of
the Contract aircraft value) caused exclusively by a defect in a Seller-warranted item as
specified in Section II, Article 11, as the sole and exclusive remedy available to Purchaser
one time during the period of the warranty, and as the sole and exclusive liability of Seller
for a single instance of aircraft loss, the Seller shall provide a replacement aircraft or its
equivalent monetary value. In the event of an aircraft loss, the Seller shall provide a
proposal to the Purchaser for the replacement cost of the lost aircraft. If the replacement
cost is less than $100,000,000(One hundred million Then Year $US), the Purchaser shall
have the option to either choose the replacement aircraft or the equivalent aircraft value in
the proposal. If the replacement cost is greater than $100,000,000(0ne hundred million
Then Year $US) or the $100,000,000(0ne hundred million Then Year $US). This remedy
is available for only the first aircraft loss incident of the forty (40) aircraft to be delivered
under this Contract. In no event shall the Sellers total liability under this warranty exceed
$100,000,000(0One hundred million Then Year $US).
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Abstract

The Limitation of the Military Aviation Manufacturer's Liability

Shin, Sung-Hwan*

The Assembly plenary session on December 3, 2017 passed a Product Liability
Amendment bill that introduced clauses concerning consumer burden of proof and
punitive damage reimbursement. More specifically, these newly approved provisions
will reduce the burden of proof placed on consumers and levy triple punitive
damage on suppliers. Significant increases in the number of product-liability lawsuit
and the number of related insurance contracts are expected.

Since military aircraft are designed for operational purpose(seeking greater combat
effectiveness over greater safety) and used in high-risk environment, it is practically
impossible to obtain an affordable product-liability insurance, Without having any
backup plan, military aircraft manufacturers directly face all sort of liability risks
under Product Liability Act, Warrant Liability Act and Non-Performance of Contract
Act.

The U.S. experienced similar problems when they first implemented their
product-liability law in 1970s. There had been a big dispute among legal practitioner,
insurance professionals and scholars concerning military aircraft manufacturer’s
liability. In order to settle the issue, the U.S. Supreme Court has established a new
precedent of Government Contractor Defense(GCD). The U.S. government also
included an indemnity clause for military aircraft manufacturers in their FMS Contract
with the Korean government.

Likewise, Korean military aircraft manufacturers should 1) clearly understand

* Shin, Sung Hwan, Law Firm KS & P, Director of Advanced Tech. Law Institute,
Honorable Professor of Air Force Academy, Vice President of Korea Society of Air &
Space Law and Politics, Vice President of Korea Air Navigation Institute, Member of
Aviation Safety Board in MOLIT.
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their current position that they cannot afford expensive product-liability insurance
and the cost is not accounted in the military procurement calculation, 2) estimate
potential liability risks with the ongoing overseas export expansion in mind, 3)
set up appropriate risk management measures through regulatory reform and

policy development.

Key words : Product Liability Act, Product Liability, Government Contractor Defense,
FMS





