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ABSTRACT

Despite the longing for democracy of most people, Myanmar has missed opportunities for social and economic development by military
dictatorship. However, since 2010, the civilian government has gained new opportunities for reform. After turning to economic reform,
developed countries such as the US and EU lifted the economic sanctions that they had taken in the past. As a result, it is growing
rapidly compared to neighboring countries due to attracting foreign capital, tariff benefits on export items, and expansion of industrial
infrastructure. Despite the increased investment value due to economic growth and democratization, the complex and customary land
system of Myanmar must be an uneasy factor in securing stable land rights when entering overseas markets. Therefore, this study sought
the method of securing the land rights in the development project through the analysis of the foreign investment system in Myanmar and
the investigation of joint development cases. The results of this study are as follows. First, the acquisition of land use rights at the early
stage of development can be considered through the foreign investment system. Under the Foreign Investment Law and Myanmar
Investment Law, the land can be used for up to 70 years, and Under the Special Economic Zone Law, the land can be used for up to
75 years. Second, in relation to land compensation, it is required to establish a detailed resettlement plan for the indigenous people as the
difficulty of land acquisition is expected due to the recent democratization trend and strengthening the voice of residents. Third, land use
at the operational stage can be achieved by leasing the land from developers, and this will be the most realistic plan at present. In other
words, the developer can directly develop the land created under the Foreign Investment Law and the Special Economic Zone Law, or

Sub-lease and transfer the land use right to a third party.
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Flg. 1. The Method of Study
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Table 1. Production activities and service activities which only
citizens can carry out

o
o

Division Sector

1. Management and conservation of natural
forests

2. Production of indigenous medicine

3. Manual drilling of shallow oil wells, up
to 1,000 feet deep

4. Small- and medium-sized mineral exca-
vation activities

Production | 5. Cultivation of indigenous medicinal plants

6. Wholesale activities for semi-finished ma-
terials, scrap iron

7. Traditional food production activities

8. Production of religious objects, effects

9. Production of traditional and cultural ob-
jects, effects

10. Handicraft-based production activities

Produc-

tion and 1. Private specialist traditional hospitals
Service 2. Trading of indigenous medicinal raw ma-
activities terials

3. Indigenous medicinal research and labo-
ratory services

4. Ambulance service

5. Health care centers for the elderly

6. Railway car restaurant services, freight
forwarding services, railcar cleaning ser-
vices, railcar maintenance

services

7. Agency services

8. Electricity generation of under 10 mega-
watts

9. Printing and distribution of periodicals,
journals and magazines published in eth-
nic languages, including

Burmese

Service

Agricultural and short-
and long-term Designated agricultural businesses

cultivation activities

Livestock breedin, . . .
. & Designated animal husbandry businesses
activities

1. Off-shore flshing of saltwater and other
aquatic creatures from Myanmar's terri-
torial waters

2. Fishing in leasable fisheries and coastal
fishing

Fishing activities in
Myanmar's territorial
waters
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Table 2. List of Economic Activities Permitted with Other
Conditions and required Joint Venture

Sector

Conditions

Importing, producing, constructing
and installing of equipment, ac-
cessories and part of installations as
for transporting and constructing
the pipe line network for oil and gas

Permitted only under the condition
of the Joint Venture with the Minis-

try of Energy

Production and marketing of explo-
sive chemicals.(TNT, Nitro-glycerin,
Ammonium Nitrite)

Permitted only for joint venture
with the StateGovernment.

Development of new Satellite Town,
Urban Redevelopment

Need recommendation of Ministry
of Construction. Only permitted for
joint venture with the Government.

Construction of new rail-road , new
station and new building, Compre-
hensive Utilization of land and
Building owned by Ministry of
Transport and Communications. For
Commercial Purpose.

Need permission of Union Govern-
ment. It is allowed to joint

venture or BOT system with Myanma
Railways. Require recommendation
of Ministry of Rail Transportation.

Manufacturing and distribution of
Vaccines

Permitted only under the condition
of the Joint Venture with the
Government. To comply with at
least WHO GMP Standard.
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Table 3. Prescribing investment activities under the Myanmar Investment Law

Detail Contents

(a) Enterprise;

spare-parts, and related tools;
(c) shares, stocks, and debentures of a company;

(b) moveable property, immovable property and related property rights, cash, pledges, mortgages and liens, machinery, equipment,

Investment | (d) intellectual property rights in accordance with applicable laws, including technical know-how, inventions, industrial designs, and

Includes trademarks;
(e) claims to money and to any performance under contract having a financial value;
(f) rights under contracts, including turnkey, construction, management, production or revenue sharing contracts; and
(g) assignable rights granted by relevant laws or contract including the rights of exploration, prospecting and extraction of natural
resources;
(a) business/ investment activities which may bring or cause the hazardous or poisonous wastes into the Union;
(b) business/ investment activities which may bring technologies, medicines, flora and fauna and instruments which are still being
tested abroad or which have not been obtained approvals for use, planting and cultivation except the investments which made
Prohibited for the purpose of research and development

Investment | (c) business/ investment activities which may affect the traditional culture and customs of the racial groups within the Union

(d) business/ investment activities which may affect the public health
(e) business/ investment activities which may cause significant damage to the natural environment and ecosystem; and
(f) business/ investment activities which manufacture goods or provide services that are prohibited in accordance with applicable laws.

Restricted | (b) Investment activities restricted to foreign investors;

(a) Investment activities allowed to carry out by Government only;

Investment | (c) Investment activities allowed only in form of joint venture with a citizen owned entity or a citizen of Myanmar; and

(d) Investment activities permitted with the recommendation of the relevant ministries.
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3.1 EX| 2 ¥ - Mo HHN

n|Qkte] K= EX|QF 71 EX|of K HARMHS 7|24 e
2 =71e] afdo] dH A WAIE] Jlem(1974d miQkit
A A18=x), ol2feh thd2le APE7A| AAIE Hol=<l 2008
| m|¢kt Aol ASEIL rh

19531 o] A7Hx] = w]Fa} Allof| gkste] M= ZRf-X|(Free
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Land Use and Leasing by Foreigners

Foreign Investment Law

Foreign Ownership Prohibition of Foreign Ownership *SEZ Law Notification No. Nﬂﬂﬁl‘a‘ﬁm ‘No.
Land | Land and Transfer ~Notification No. 11/2013(MNPED) 26/2016(MIC)
........ 3 e R i 39/2011(MIC) | |
| ' 1 2012 | 2014 |
o
D —— o —— 5 — o090 0 00—
1894 1947 1953 19*3? 1988 1993 2008 2011 ‘ 2013 2DIIE
| | |
Myanmar
| Investment Law
Land Development >
Aquisition Act Committee Als:aEndL;:Lm fé'LM

Fig. 2. Changes in the Land Use System in Myanmar

Table 4. Legal system of Land use in Myanmar

b -

«Farm Land Law
*Abandonment of
the Land
Aquisition Act

Land Use Rights of Foreigner for

Investment Attraction Year Legal System Explanatory Notes
1894 | « Land Aquisition Act * The Foundation of Myanmar Land System
1876 | » The Lower Burma Land Revenue Manual
Foreign Ownership Land 1889 | * The Upper Burma Land and Revenue Regulation | * Collection of Land Tax on Cultivated Land
1899 | * The Lower B Town and Village Land Manual . Oinpensatlon Rules when the Government infringes on the
Rights of Landowners
1947 | » Transfer of Immovable Property Restriction Act | ¢ Prohibition of Foreign Ownership of Land
1953 | + Land Nationalization Act * Nationalization of Free Land and Grant Land
* The Disposal of Tenancies Law * Introduction of Leasing System
1963 | The Disposal of Tenancies Rules * Land disposal for Farmers
Prohibition of Foreign Ownership » The Agriculturist’s Rights Protection Law, ’ Proh¥b¥t¥on of Agri cul'Fural Land Seizure by Debt
* Prohibition of Occupying Farmland by Non-farmers
Land and Transfer
1965 | » The Law Amending the Disposal of Tenancies Law,
1977 Duties and Rights of the People’s Council and | ¢ Identification of Responsibility and Authority of Farmland
Executive Committees at various levels, Management
. - » Abandonment of Transfer of Immovable Property
1987 | * Transfer of Immovable Property Restriction Law Restriction Act 1947
1988 | » Foreign Investment Law
1990 | » The City of Yangon Development Council Law | * Land Transfer Authorization in the Yangon Area
1992 | » Forest Law
1993 | * Development Committee Law
2002 | » The City of Mandalay Development Council Law | * Land Transfer Authorization in the Mandalay Area
2008 | Constitution of the Republic of the Union of |, Introduction of Market Economic and Property Privatization
Myanmar
Land Use and Leasing by Foreigners | 2011 * MIC Notification No. 39/2011
* SEZ Law
* Farm Land Law
2012 | » Amendment to the Land Aquisition Law * Abandonment of Land Nationalization Act 1953
* Amendment to the Foreign Investment Law
2013 | » MNPED Notification No. 11/2013
2014 | » Amendment to the SEZ Law
2016 | MIC Notification No. 26/2016

* Myanmar Investment Law
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Table 6. Acquisition of Land Use Rights in Development Phase

Foreign Investment Law 2012

SEZ Law 2014

Myanmar Investment Law 2016

Period of Land Use

* First 50 Years
* Two 10-years extension
*in Less developed and Remote region

« First 50 Years

* First 50 Years
* Two 10-years extension

Rights are additional extension(10 years, Upon * 25-years extension *in Less. <.1eve10ped ar}d Remote region
are additional extension(Upon request)

request)
Authority * Myanmar Investment Commission(MIC) | * SEZ Management Committee(SMC) * Myanmar Investment Commission(MIC)

Limitation and Return
of Land Use Rights

* Non-payment of Lease(Rent)

* Not fulfilling contract

* Investment withdrawal and termination
* Other business activities

* Developer delay business without just
cause
* Developer or Investor withdraw or ter-

* No stipulated article(As of 2016)

* Punishment due to violation of law
(Closing of Investment activity)

minate investments

* MIC : Myanmar Investment Commission / SMC : SEZ Management Committee
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Table 7. Comparison Between Laws in Myanmar and JICA Guidelines(Part of the whole)

JICA Guidelines

Law in Myanmar

Measures to Filling Gap

* Involuntary resettlement and loss of means of livelihood
are to be avoided when feasible by exploring all viable
alternatives.

* Not applicable

* The Alternatives to avoid or minimize
resettlement impact

* People who must be resettled voluntarily and people
whose means of livelihood will be hindered or lost
must be sufficiently compensated and supported, so
that they can improve or at least restore their
standard of living, income opportunities and
production levels to pre-project levels.

* Damages to standing crops/trees, lands, movable/
immovable properties, relocation cost, economic
activities are requested to compensate. (Land
Acquisition Act (1894) Art. 23, Farmland Rules
(2012) Art. 67)

* Assistance for improving or restoring
livelihood at least to pre-project level
is provided.

» Compensation and other kinds of assistance must be
provided prior to displacement.

* When compensation is not paid on or before
land acquisition, compensation amount awarded
with

* Assistance is planned to be provided by
dividing in a few times (not providing all
amount in one time before displacement)
in order to manage provided assistance
amount properly.

* For projects that entail large-scale involuntary re-
settlement, resettlement action plans must be prepared
and made available to the public.

* Not applicable

* Resettlement Work Plan (RWP) is pre-
pared in consultation with PAPs and will
be disclosed to the public.

* Appropriate participation of affected people must be
promoted in planning, implementation, and monitor-
ing of resettlement action plans.

* Not applicable

* Participation of PAPs is secured by
organizing consultations in timely man-
ner.

» Appropriate and accessible grievance mechanisms
must be established for the affected people and their
communities.

1) Notice of compensation amount to PAPs
directly: appeal to the court within 6 weeks
from the date of compensation award

2) Notice of compensation amount to represent-
atives of PAPs: i) within 6 weeks of receipt
of compensation notice, or ii) within 6 months
from the from the date of compensation award,
whichever period shall be first expire (Land
Acquisition Act (1894) Art. 18)

» The project establishes the grievance
redress mechanism by utilizing the ex-
isting administration system to be con-
venient for PAPs.

* Eligibility of benefits includes, the PAPs who have
formal legal rights to land (including customary and
traditional land rights recognized under law), the
PAPs who don't have formal legal rights to land at
the time of census but have a claim to such land or
assets and the PAPs who have no recognizable legal
right to the land they are occupying.

* Occupiers/stakeholders of lands to be acquired
are explained about acquisition and claims to
compensations. (Land Acquisition Act (1894)
Article 9)

» The project establishes eligibility for
assistance to all households whose income
sources or assets are confirmed as affected
due to project implementation.

* PAPs :
Source :

Project Affected Persons / JICA GL :

JICA Guidelines / WB OP : The World Bank Operational Policy
Yangon Region Government(2013), “Resettlement Work Plan for Development of Phase 1 Area Thilawa SEZ"

Assistance for

Special Arrangement

i. Loss of assets

ii. Loss of income
sources

Arrangement of
Relocation Site

3] AL Q=

(Livelihoods)

iii. Resettlement

—r-

Assistance for

Income
Restoration
Program (IRP)

o] AgI%4]

7EA o R i

Vulnerable groups

A=l = ﬁéEHEH

Fig. 4. Framework of Assistance Package

Source :
Development of Phase 1 Area Thilawa SEZ".
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| Investor | Ad

® Notice of Company Bich ation
Permission and ( )
o ! Non-permossion

@ Notice of @ Document
Results of Transfer
Examination
@ Final

Decision

® The Introduction of
MIC{f Approved)

Myanmar Investment Commission
(MIC)

& Investigation and Review

« Reason and Legality of Sub-lease
« Consider the Interests of the Residents
« Business Performance Capabilities of the Tenure

Fig. 5. Land Sub—lease Procedure of
the Foreign Investment Law 2012
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Land Reservation Agreement Between a
Foreign Investor and MJTD

(1) Investment
Permit(form 1)

(2) Company
Registration(from A)

[ Reservation fee(30%) to MJTD within 10days ]

(3) Environmental Conservation and

Prevention Plan(ECPP)

Application Fee :
Maxi120days

[

Application Fee :
MMK 1,000,000

[ MMK 1,500,000
Approval of (1) and (2) by TSMC(form 2)

Opening Bank Account and
Remittance

[ el

SEZ Minimum Capital to be paid within 30days

Full Capital to be paid within 6 months ]

Land Sub-Lease Agreement
Between a new Myanmar Company & MJTD

Land Rent(100%+tax) to MJTD within 14days. Reservation

Fee to be return back to Foreign Investor ]

Design Approval by MJTD
(Approval within 20days)

Max 6 months

(4) Building Permit, Fire Safety Certificate
(Approval Within 30days)

Application Fee :
MMK 2,500,000

Approval of (3)&(4) by TSMC for Starting Factory Construction

Max 18 Months

(3+) EIA, [EE (If required)

Approval by TSMC for Starting Factory Operation

Fig. 6. Application Flow for Land Sub—lease

Source : MJTD Homepage, http://mjtd.com.mm/
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