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Research on the Effectiveness of Protecting Utility Model
with China’s Patent Evaluation Report
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ABSTRACT

China’s utility model as a supplement to the invention patent, has short application duration,
fast authorized speed, and has the same exclusive rights with patents, so companies can quickly
dominate the market. But the utility model does not need to carry out substantive examination,
so has lower stability, high frequency of invalid to accepted, so compare with the invention
patent, difficult to be protected. In order to actively encourage the small and medium-sized
enterprises to promote their inventions, and protect domestic patents, China established a
protection policy of patent evaluation report for the utility model rights, especially the patent
evaluation report can be used as evidence in a patent infringement trial, to provide judicial
remedies for utility model patentee and the party of patent disputes. Many experts believe that
the establishment of patent evaluation report system can improve the stability of the utility model
patent right, and when the defendant request for invalidation of the patent right in the defense
period, if there is no novelty, creativity lost or no other reason has not led to the stability of
patent right given in a patent evaluation report of the utility model patents, the court may not
suspend the trial, without having to wait for the Patent Reexamination Board makes the patent
invalid declaration decisions, can improve the efficiency of the judicial process, accelerate the
patentee’s time, However, in practical patent infringement, the patent evaluation report system
and invalidation system are in conflict. In this paper, through the analysis of the current China
utility model system and compared with the South Korean utility model system, review the role
and character of the patent evaluation report system, and through the actual cases of the utility
model patent infringement litigation, analysis possible variates from the decision of patent
evaluation report, to find out the reason of the patent evaluation report system being in conflict
with the invalidation system, and research on the effectiveness for protecting Utility Model with
China’s Patent Evaluation Report.

Key Words : Patent Evaluation Report, Utility model, Invalidation system, Patent right
protection
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