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A FASAH M TN T R Alele] FabEAARA ¢ 4] ICSID
s e FAApE g FaIvkE dUE
ICSID Feoks &8st A W Algolm2, TAld 3  FAHEA}EAE A (Bilateral
Investment Treaty : BIT)ol w2 3 WA Fx} A ALdol7|= 3t
o] Ape] AIARIQl MFEHE T ALY AHFASHE AN 224 2=
M AMGS fl8te] Saell FARslTh AU 2014 59 19%, &F BIT A|9x A5
ol wabd FA 2l gk (notice of intent)S A E3PHA 529 sﬁg% A=A w14l
Fgol 2o tfgskA] &t ICSID AFE=S 20149 1098 79 AlFele] FALHAE
AAEAZ FHeR I, AHoRE 201449 10¥€ 8Y 9 FHalch 2014 119 4
ICSID AHFZ7-2 ICSID @< A36x A3l webx] 421 F9 FALYNE S5
1A o] AME F FARAAl BAISFATES AMEEEE FAIHAITAICSID’s Rules of
Procedure for the Institution of Conciliation and Arbitration Proceedings) #|7% (d)=. ol u}
gA FARGREE TGRS 8], sATHE AL 20161 9¥E 2 SEH S
o} 20161 9¥€ 159 IAIHQIQ FFe ICSID Z=ATE A41x A53H wE Ay
¥ AxpAld1E A5E FH HA)E JRAISEATRS A1 AA A A FALE o
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1) Ansung Housing Co., Ltd. v. People’s Republic of China, ICSID Case No. ARB/14/25 (9 March 2017) (“SH4
FEIA}7”) <https://icsid. worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/14/25>

2) ICSID ke “m7he} efb=r7F opqizke] FExlEA o] Ao #3F F (Convention on the Settlement of
Investment Disputes between States and Nationals of Other States)S U3l tf3twl=ol tls| = =oF #]234
T2A 19679 39 23U L& ICSID FHeokell oste] W= 9YE D.Col HAH FAFAEAYN AL
Y-(International Centre for Settlement of Investment Disputes : ICSID)E FAFZoFo| A S FAIA-=7} F A
(Investor-State Arbitration) AF1S HE o2 st AT FA7 -40]‘:]'

3) “igdl= Aol TeIvEsts AE 7he] Fx4o] S 9 Bl #F FA” (/HA) (Agreement Between the

Government of the Republic of Korea and the Government of the People’s Republic of China on the Promotion

and Protection of Investments)S @3lH, thahvl=tol] thajr= zoF A18725 = 2007 129 19 2EFAT o]

ZOoFE 19929 129 04 HEPY ZoF A11085E /WA otk

5 BIT A9X A5 #& 4L thgd Zrh “o] & A3l wpe} FARAS 3Fss FAAE 1L

2gk 359 A 90 Aol A A GALE BAGARARD AFFALAte Al RO R FA g ol2fg F

A= ool AFRE WgAETE 7h ge ARk AW B F4y H"JJL”}X}"] A FFArALe] =4 L] Y

QA 5% A 9F 9Nk Ao FAE= o] JA AS EFetd EAE HEs ArEe d SR

FAREA S AMA A HEA A B ek

ICSID ¥oF A36x A3ee] F4L thayt 2rh “AMHFEEES 83 0 £3d &S SAZ 1 2] Al

Ble] #ate &£3HA] devhe o] Wysitha ddskA] @ ¢ 1 R AAE THBtoIoF k. AMTEER

< FA BARA 55 52 55 ARE SAstofof gt

ICSID T A5+ Z(ICSID Rules of Procedure for Arbitration Proceedings) Al41% #|53e] #d AL v

2t} “Unless the parties have agreed to another expedited procedure for making preliminary objections, a

party may, no later than 30 days after the constitution of the Tribunal, and in any event before the first
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‘ulel Jeg2 WAy gk giido] XA 5=t (is manifestly without legal merit) 3l 5%
stith ICSID FAITFE Al41Z A5l 2w FARH R PAstge] Hsto] & 7
ARARe] e AEF H, A7l F2 o A5 AR gelA 2 e ol
FAARN Al SR8l oF Tt

Ol

2016 10€¥ 28Y AlAQ ZdA #l41% #|53 A Axel FHsA
AE A=Faka, 2016 119 169 FAIHA Fo] ol tisia FHAE AZEHATh
201613 12€ 29 219l Zo HA FHMES AEsA L, 20161 12¥ 149 FA
FE-= ICSID A2 A13x2 A1l webr] A13] 7)o A41x2 A58 FHAD=
£ AEE FIsiath Aq7ledA FF FANERJES FF FAEAAA ALE FAt
2, AMEE FAIde], a3 TR oY A2 MBI R SFAIRE, AW, Az
A, 8ol SAEA A wSE EAE FSH ¥71E sHA, olH e &S All1A
Az Ee] "H712 sith) HIFAH R FARY T filAle] #EgAd gk

&ota AAAS HFE AstetuiA, SARYT T

ofgfoll = A412 A53 FH daE 22 & AT 19 e AFE OF
WA, o] Adel Al A AlgRel 3k BIT A9z A|78He] A2 717k Al71ek F7149)
el oFaxt 3ty 28 BEAE ICSID @ AA Wold 8713 =93
o] o] Aol el hs] Akl gt
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2005\ 4€H5E 20061 49 Afolol]l A1HRIQ1 HFEL T A AAJHEIH)A 7
[e]

FHe FAATIAN BEY AL A15E D ]
QA AR gl ELXHXP:‘W e BTRe AR AT AAAE 3000 F
(i1, °F 1.3 FPEErE)d 278 =243 FoAde dAste AdSs A, ©
Aol Ba3t BEXe A ?ﬂ%} T Z}ﬂ/\M 1500  EAS}F A2 EA 1500 F&
FA712 itk A AL AR R FAsTbE 2] 9ot 7 99
(Sheyang Harbor Industrial Zone Administration Committee : AFFEAE a7 9L 3]) ol

AARANE A3t o] W, 18-S XA 36F o|3} TR sl T2 ALA
IME HHEHATE 20061 129 12¢, AL & HHd3]e} FAAIGS AEsH T o]
Al oA & Y38l 194 AMd #-AEA AAdE A B> 7] 1500 F

session of the Tribunal, file an objection that a claim is manifestly without legal merit....”
7) 4 FEARA, para. 22.
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TR EX NS rte FE AR olgd FAAIGA M T AL 1w
A A AlBA] EAH ol A= 1500 F Hele] EAE AH|FIA 98 x2S M= 2

A ARIA R F8E 5 =S ST
20073 1€ 16, T f193]9] 845 wopA, MIFEZ 3000 F TR EX| 27&
TEZAE AL A V2AR S AR FRdEelA Astith 20079 14 294,
A9l Sl FA71Q1 You Dao-Juns Wt i, A|AHA] H-ellA 3000 F AAE & W
ol Aled o AeAE 2R, ol HaliM You A7le AAAAAE 194 A F
T

o ]
R 34 24 A9 SAE AT 1500 o) EAS ATE S Ak YA
Al A

bl ha
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oL} %°é°1 o], Al
2007\ 493 59, & AxA| FEAE
7} & ol sitym gl F3Ithy
20079 6¥ 279 7, AARISo] 194 ARIH #-E AAEE ASsted 289 3
ol EXE A3t o] w, You A7E T REAF FAo] ¥ o
A FAAGNA YA 7HFozE dd EXE ATd & 1o, 213cle] ¥ =
Aoz FuEAE BalA EA ol &AE 4Aslok stk AYEth You Al7]= 4l
Q15 daiA 300 7o EXO taiA] SHIT20 FEE AFstW FAFEAE AL
7 S W ABAFE AlAsfor dtha sttt o]ell wheba AIAIS il
19HA AFY F8e] dsto Al 300 Fo Exo ZFYsh9-2
At $18le] Altv]2lF E =(Sheyang Mirage Field Co., Ltd : Mirage)E A ¥ 3131 t}.10)
2008 5¥ 20, B 93 = AHIAS A3|AR] MirageE Foke] 300 o] EA

Weld 4P we HAS ARAER aRSGT APAEE T A3t FAA %
E[l_

fo
i
ol
mlru
e
i
P‘L
N
RS
ol
It

ju O
ol & mEHoR ARt JAPAR, ofn] YR FAE FAL dHola, FH
F29 84 Wl ¥ w& 7HE AEstuste IYetraE 4T #d gl
ohib 20089 5€ 279, At Ahe Al Felskild ST 2 F9o® 100
o EAlo] Hig EXo]8AE AAAAA FeAstiME, 200 F5 F/AR AT AL
ARSI o] A3 AAAL e HAT & U HAhR

8) Ibid., para. 36.
9) Ibid., para. 40.
10) Ibid., paras. 41-42.
11) Ibid., para. 43.
12) Ibid., para. 44.



200999 69 30%, 1Al Aol A
a4l Mirageol| Al Aba& HESI=S
ot 20099 8Y, AlAHJUS AMYE F g A
HAa, o2 ARE A =22 9 AR tisiA etk A le] 2010
1€, 185 x4 A4 AIS ¢s3t
do3t BEXE FUIR AFIEE 835}
A ¢k, Zlvkelelant shaA 4ol =

2011 39 24, AR 3|Abe] oSl Wi
A EXE FIHE F 2
do] o3 2xE FHsl S5
ANAl A=A XurZlE o] BAIE e ko] fla, ANl EXjel HHE B
S OE F Aok 3ATh AR You A7lE obFd A& FHEA @¥%al, 1 olF

AHQ Z3} Aekaks A% ARtk

2011 649, Mirage= B $193|oA GHAAE A5 et Bk AHAL 18%
T2 FYvo e FFAS|ALSE MirageE Ald £98 F=2 oS E F ik
e, AP FNUF W] ofgg fukel FEdlA ghellA] AlES mhAste] FE ]
28| AL Al 2948 = GIATED

2011 649, AIAS & A el W29 o 93] HejEe] =S WSt AT A
S aFsHAA ERARQ FHoRA x AFE Aty w3k AH S AHdS

" =

W Zx 5
=< 2 F= Stk 2011 10€, A1AHAS2 MirageE #1418 ol
AE AFY FAF sd R dA6] B PR Tl ARIAA mjzE el gl
a1, o|2H AFH oz A7e &4 EslE A AT

AR FALAHAANA 2011 1097419 AMIEAE AWt o, 413<lo]
ICSID AHF-EolA Byl 2014 11€¥€ 392k A4l Za8la diIH1e] Ald1x 53 3
Ao Axkel AEsiA Aol AEg A HA FHIAHAA 2ZAE wizhe 2011 1199
A 129 Afolol] o] R tia AHAJsta UAThd) FAIBFFE= A4l A5 FAEAY

ARl FE Q3 Aew FASIAH

7

13) Ibid., para. 47.
14) Ibid., para. 48.
15) Ibid., para. 49.
16) Ibid., para. 50.
17) Ibid., para. 51.
18) Ibid., paras. 53-55.
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. ICSID FA3 Al41z 532 H& o5

1. RAksbe] BT A

o] AbdelA TAIAQle alAole] A Alglo] FF
W7o ZbslE ool gtk FAEIHTE 1 olfE AHQ Zo] £FE QR Ex] 3d
Z3A ICSID TAE 7NAIgla, o] A¥ g5 BIT
= Aot} JilHAe &= BIT #A3%2] Ha= th$ 2Fo e alclo] =4

o

FAE 4 fota FEHAES Fa3
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o aft me oM [T

o o2 4l s

o fIom o S

XX ©]
2y Zslsta, HaAe] RaEdd A ¥lES BASEE she 2P Uy
FAetgtr 53] IAHAe 3 BIT A|9% A|7d3 #HAI AMgre] dia)A
A&, ICSID FAITHE Al41x Alaghel] wheba] Bobd Ao A sds 2eta A
TaFeit2D
o, 4132l ot dafl A il le] g5 BIT Al9x A

o
(o]
rlo
D)
)
o,
B
o >
o
o
X
off
>,
o,
B=)
)
c
ol

3, g3 BIT A9x A|78He] A= 7]7el] §
Sl ofsto] Alztadz A-siA Al

19) Ibid., para. 56.

20) o] AOA Far E& WHEHNEOBEA TR F AE HE vE 6471 2, FAHE Q] Dentonse] 4
THEoZA {23} 356,590.80, Zhong Luno] HTH]-g§o2A Far$ldlsl 1,850,000.00, ICSID A
H-g- 02 13l 149,985.00 25 A3tk M)A, para. 154,

21) MFEARZ, para. 60.

22) Ibid., para. 57.

23) Ibid., para. 61; SHFHE =2 FADAY =3 L AWEA vE 175000 €8, ICSID NGO 2A w3}
175,000 2, =Ate] WENEo2A 3 4913377701459 5 A TEAck HF A, para. 147.

24) HdFEALA, para. 58.
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2. 3¢ 84

ICSID FA7H2] A41% A|5%el] w=d ICSIDO 37 AHFARere] ‘R4 A ti/do]
obd Ao| &3 (manifestly without legal merit) 733 FAHAXE F3lA
TAGS Zbetetes st ok aRlm 2 2 A6y wEhd TARE = st
Al FARE S Welok @t Al41x Al5F A dabs £A4 3ol Ebmerit)o] F AT
dol BA Feve dd 7 ARG ddHo] Ak Feve dH ARE
ol Berele wvb Yk

o] Mxjel| w2 FHFARg o] PA AA|A FAHFe] A Golop st Al41x
A58 T L ‘legal meritt £012 AFREEO BN AMEAA Y AYPE 2] A =TS 2t
e o] A0, oj= H AL o] MAo R AT thAIA] oFE Adsty] 98|
Me AT 2A7 He /\P%‘T&ﬁl% ke = gls Alolth)
A41% A58 f%‘%xéi}% ] | l AIZEA Agke] Sleh mhebA SR 5
o] Fdte AT S dd o g FtEstar ofd wig A 3
"J«l ATolA AAE Aol AlEd 5
’(incredible inaccurate, frivolous, or made in bad faith)
2@ Ao DPAS FAE 4+ e Aot
5(} 17191 48 7](prima facie test)©] & &%} o]
A4 fas BARE AQel @AY ZHo] A
g A 2ok Ao w FAAA) BaE
0 Yok B9 377 BesA @A HE etk A4z Ase
GUARA ICSID FARHRE F2H0] Aol AE Yolohe] AL S5
go] WaelA Qs A%ele] Praigel WA B9 tie] opd o] WulgA o
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25) Brandes Investment Partners, LP v Bolivarian Republic of Venezuela, ICSID Case No ARB/08/3, Decision on
the Respondent’s Objection under Rule 41(5) of the ICSID Arbitration Rules (2 February 2009) (“Brandes v
Venezuela”), para. 52.

26) A. Antonietti, “The 2006 Amendments to the ICSID Rules and Regulations and the Additional Facility
Rules” 21 ICSID Rev—FILJ (2006), p. 440.

27) Trans-Global Petroleum, Inc v The Hashemite Kingdom of Jordan, ICSID Case No ARB/07/25, Decision on
the Respondent’s Objection Under Rule 41(5) of the ICSID Arbitration Rules (12 May 2008) (“Trans-Global
v Jordan”), para. 97; Brandes v Venezuela, para. 60.

28) Brandes v Venezuela, para. 61.

20) FAWPRE FAAYeAel Bekow FAshe Aol AN F P, FHHA @1, 24 YA, o)
Nl 7)\’013}1 serst 49 a8 48 dddd vt gls Ao ‘4 Trans-Global v Jordan, para. 105.

30) ¥-&7|F(the prima facie test)o] el & The =& 3% Michele Postesta® and Marija Sorbat, “Frivolous
claims in international adjudication: a study of ICSID Rule 41(5) and of Procedures of other courts and
tribunals to dismiss claims summarily”, 3 J.Int.Disp.Settl.(2012), pp. 154-155.

31) A. Sheppard, “The Jurisdictional Threshold of a Prima-Facie Case”, in Peter Muchlinski, Federico Ortino and
Christoph Schreuer (eds), Oxford Handbook of International Investment Law (OUP 2008), p. 933.
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9 194 G4 W gl WAEe GEel e A 483

A=)
o] AbdoelA F|AHle 217 Qdo] 3+ BIT A|9F A|732] A2 7]|3F

91 (prima facie) 4 AThIL FATAA, FAHlo] Tt FARH R AZA B
i

Fio] et <A AGS A BesteE AAEAE AFH 0z PEd o} sl
ol A41E AT A AN thEs] A@sA grkn Fscke

A1z A5 PAAANA PUAGE AGFE J1FE U BT Bebbge] WA
B9 o) go] obd ol WA of Foltk. o] A FAl WYL FAHNe] A

with relative ease and dispatch) ¥Z3dlloF vt FAGEH T3 AP HF= AL =4
o] Abdolgta S W, AIAHRle] FAekRo]l e AMEEAZE AFE & gle
A, 2A el A7) A AAA], ag]a AlejH el whek= 2R o F- (incredible,

frivolous, vexatious or inaccurate or made in bad faith)ol| talr & TSR] Lt}

32) Global Trading Resource Corp and Globex International, Inc v Ukraine, ICSID Case No ARB/09/11, Award
(1 December 2010) (“Globex v Ukraine”), para. 34.

33) % 5P (manifestly) §o1] 44 ojmlo] wmeb WAL Aue] A AGS EHstun W,
Sea guA e A9wA A% FHelol @k mebd 1 lEe A dAsel vk FARAe] 4
A4 Awdom 7Kg A%, WAL oldd Age] B4 FAVE Qrky AW o wepd o
2L B3 4 JAITE BEVFEdE A2 ofyojo ¢th” Trans-Global v Jordan, para. 88; ©] ZollA]
‘manifest’” 8017} AF&-% 31 9= ICSID FoF A57x% 2 ‘mafiestly’ 807} AFEH AL e 22 FF Al36
x A3F, A52x AP byl BrlME 1 712wk

34) PNG Sustainable Development Program Ltd v Independent State of Papua New Guinea, ICSID Case No
ARB/13/33, Decision on the Respondent’s objections under Rule 41(5) of the ICSID Arbitration Rules (8
October 2014), para. 89.

35) A7z BEE FWANGL A4l A5 dAe] uide R A -3tk A, Antonietti, op.cit., p. 439.

36) AL, paras. 67-68.

37) Ibid., para. 70.
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38) 3% BIT A9z Al7&e F4L &3 2
133 o= A3 wet &

o} EFE YT AMEE ASoE 4ok
AL 35 F glry

39) ot A1) FAWAG = BIT ivtolgtar F33ste o2l 712 22 FollA 9k 95 AAde] AA A=
A elsh Aglel Aol b HArel AEAE 2AR A AH7I] b ARHA ekgkria F
o AH 717 Azl oulrt gl ekl Grand River Enterprises Six Nations, Ltd., et al. v. United
States of America, NAFTA/UNCITRAL, Decision on Objection to Jurisdiction (July 20, 2006), para. 81.

40) Eli Lilly & Co. v. Government of Canada, NAFTA/UNCITRAL, Submission of the United States of America
(March 18, 2016), para. 4.

41) QHAFEALA, para. 77.
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ARE 20119 129 1790]eke AHele] T4 WA, vE of dalo] 13919
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42) Ibid., para. 78.

43) Mondev International Ltd. v. United States of America, ICSID Case No. ARB(AF)/99/2, Award (October 11,
2002), para. 87; Spence International Investments, LLC, Berkowitz, et. al. v. Republic of Costa Rica, ICSID
Case No. UNCT/13/2, Interim Award (October 25, 2016) (“Spence”), para. 213.

44) M FEALZ, para. 93.
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ABSTRACT

Comments on the ICSID Award Ansung Housing v. People’s
Republic of China

Pyoung-Keun Kang

On 9 March 2017, a Tribunal constituted under the ICSID Convention issued its ruling
in the case of Ansung Housing v. People’s Republic of China, dismissing with prejudice
all claims made by the Claimant, Ansung Housing Co., Ltd., in its Request for Arbitration,
pursuant to ICSID Arbitration Rule 41(5).

Ansung Housing v. PRC has drawn attention since it is the first case where an investor
with Korean nationality initiated an ICSID arbitration on the basis of the Korea-China
Bilateral Investment Treaty (BIT) as amended in 2007 between the Republic of Korea and
the People’s Republic of China.

The Tribunal finds that its ruling is about a lack of jurisdiction of the ICSID and of its
own competence as well as regarding manifest lack of legal merit due to a lack of
temporal jurisdiction, since a Respondent’s Rule 41(5) objection is concerned with the
three-year limitation period in Article 9(7) of the Korea-China BIT.

The Tribunal held that, under Article 9(7) of the Korea-China BIT, the limitation period
begins with an investor’s first knowledge of the fact that it has incurred loss or damage,
not with the date on which it gains knowledge of the quantum of that loss or damage.

Finally, the Tribunal held that Ansung submitted its dispute to ICSID and made its
claim for purposes of Article 9(3) and (7) of the BIT after more than three years had
elapsed from the date on which Ansung first acquired knowledge of loss or damage and
that the claim is time-barred and, as such, is manifestly without legal merit.

It remains to be seen whether the aggrieved Claimant initiates annulment proceedings
before an ad hoc committee under the ICSID Convention. It is quite interesting to see
whether the decisions by the Tribunal should be reversed on the basis of the Claimant’s
arguments as to the start date as well as the end date of the limitation period under the
Korea-China BIT.

Key Words : Preliminary Objections, ICSID Rule 41(5), Korea-China BIT, Limitation Period,

Jurisdiction



