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w20l AFE AN Sk,

(FHI0) ZlI=tHR, SHEARRY, RIS, SHEAEYHZHE, Szt
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FAEAA ] HIvieh TAISL Qi SHEslolAY RIF AL o EAR A
9] ZF|=tf-$-(Most Favoured Nation Treatment: ©]5} MFN) Z&}of| LAl th2 EX}
Ao FAE BB AEAS fge 4 QA9 ofRyL F93%F Ao Hal gl
MFN Z3}S Eslo] ExlaAale] Az B3 728 9185H= 71 o]Qo] MFN
A2 ol 88 = Q=9 ofRe} welsto] ke =wto] QIQIth. MFN
B A7 283 4= Qokar QA 20 AW Maffezini vs, Spain
2 & ARdo] AAKskE BE7E - Akl g 4= o,

O]% MFN %8S HAMA] ot4o] 8 4= A=A offtel welsto] We =27}
ojFojflon, o7 FUE 72 glor FATHRu AR TR ajAls AlAlsE
AL Qlek FAREAAReE MEN 2530] ot Wigo] 2 th2r] wize] A=
o5 eIl olAl ST FAEG Y] MEN o] Ao o A JpEe]
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1) UNCTAD HalAof o, 1987d~20167174] SAIFARLAEL & 7677008 HA Al JIt(UNCTAD,
2017).



FARAS AT MEN Z3e] 2 goliio] e A7 1CSID FANE Fiow

A AR SRS BAAES BARRe R sl sk Ao] Fasit)
el 3 e SIIEAAE MIN 2ol TARlo] TR AR Al T
UGS 7 UsAe] o e} delste] H A9} A AR EAl

E](International Centre for Settlement of Investment Disputes: ©|3} ICSID)oJ|A #EA3H
ZAHE AEQA Bt 24 35 HRAESE 4= 9l ol . GxlEAdo] QlojA] o=
7Fs/de Alarskal, tieReke EAS mOomM FARRASA Q= iAo A Bast
A mslol Aol slofatid s L o] 9,

ﬁ r
oy

I. MFN 39| 9l¢] 9 3j4

1. MFN x3fe| 2|9|

A AAR] MEN RS ohealto] Athle] FA2 El Exel thsfo] 435t
o Bx) E A} wHs heuTh Belsi obl hea ejRolc 1elw ol of
Sios T NN EROlRkIL B SABARPHOIA NS wlAERIs R U

o $(National Treatment)@} $H/| QJatelEx}Ale]| thal x-S HWIR|sl7| Q8F RS 14
olch, USRItk e elstelEaate} hatle] ApHS Sk AlolekE, MENS A
o A wl Eapote] RS FAlsk Aotk

Rights of Nationals of the United States of America in Morocco AZA\A AAFHAY
Z4x(International Court of Justice: ©]8} IC)+= MFN Z&0] B8 2 glo] wE =+
JKS 2holl B 71812 G4 Gk Slolakar ALY MIN AZe EAhE
o) FHT /IS WS AR MIN 23S AToR o WA A

=77F R JdEE 7l wtell ojdl Hel B ge-E sk s 4 Al dlE
AWE R ]% Hfree rider) A7} HAYE 92171 Qlct,

MFN 232 =p4o] whz 2p8S iAo 2 sAEAE SAdstelal, s4st 44
71815 BASh Wat ol E(ADE BEsk=t] 1L 997t ok d MFN 2E2 A
2) A RAAL QA VAR e Abeks BE AL FolM o) 4L A Aew

ol Aeh, A, o1&}, o]5(olp)el thel 7|t fIFe] 7h4=, AAAA, 7o) A2igolol gk He 5ol

ATHE=, 2014),
3) France vs, United States of America, ICJ, 1952,
4) MFN 9212 GATT A= A%}, GATS Alx, TRIPs @7 Aldxol= A= o] ik,
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FAREOFO A vil-p- Faste] HiFEe] FAREAgel g% AEHR. Dolzer & C. Schreuer,
2012). FAFFEuCE 25 Adols sl e MEN 2= -2 He o9
g SolA 1Ao7k ek

Al o= MENO| et =2je] R Ado] Al7]Ee] 1967 UN F2]2] 27| fsto]
=LA HH )Y 3] (International Law Commission: ©|3} ILC)OJ|A] A=l HEZ} o|FoH )
1978 79 20 A3}t B|7jol|A] HF|=o-xell Aot FHEQF (Draft Article on
Most Favored-Nation Clauses)©] ZHEHE|QI=Y], & %QF A5%= MFNS “Most-Favored
Nation treatment is treatment accorded by the granting state to the beneficiary State. or
to persons or things in a determined relationship with that State. not less favourable
than treatment extended by the granting State to a third State or to persons or things
in the same relationship with that third State,”2}al % 2]sFH T},

= MFN-2 <=o]=H(granting state)©] =8|=+2] AlEH(persons) WEi= A= (things)S A3+
O Alg Ei= AR} APHSHA Qfotof gtk Zlom BAEA SHolA K, 559
FAHADE A3=e] FAHEh2F APEsHA] hotof jith= Zle oulelt). ko 2 ¥
(same relationship)+= -2 A¥H(like circumstances)2 "Wohy, o] &)=}l A3
Zho)l 25124 o}dkno less favourable) T2 dloof slh(7l53, 2010). & %9
MENof| ket gkt WPyl WAIEA] odot Mesit= vlso] AZ|Edon, olF w2
FARRZ Ol K= AL

Teuf EZQRe i ER] H9lar, 2008 A6} B]7]e|A] TRA] ILC AREAIR Al
A=A}, 2009 A612} 27158 Study Group®] =AFEARY Eofe] MEN Zefof et
HES Aeste] 20159 Al672) 270l HFHIA}E EEEQITy, MPN ol Yt
HFHIA YE2 sHpary®2 HIE=Hl, SAFAR 2okl MEN 23ke] HiA,
MEN 232 sfiAfo]l et AHaE, MEN 29k9] siAA] aigfsjof o %, MFN =3} 3fj4]
= 93t A3, AEom o] FofItHILS, 2015).

MFN 92l F=d5o] 2ol Rt s A ge] w5 QiAo dste] w2 =47}
Ao, mARE Ol & 4 %= WE 24l(opinio juris)o] oFA EAHSHA] ¢F7]of|
(A. Newcombe & L. Paradell, 2009) @442l oz M= Heall7} Auljdolct. A
MFN 2ok orof] tigh 172 vhefshAl =L =], FAHADol Hj--(treatment)
= Fojslofof shtbLy) W= ARRKall matters)O|2Rs HE Eglolo] Of$-9] HOE

A s E 30 E= giSke ©@olE Ql4(acquisition), -A](maintenance), &+

5) 7L of|® eAERjolAaL R0l gl BIT7F Qict
6) 7L o2 ofZJE|L-AH|Ql BIT7} Qlrt.
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EARAN AT MEN Z5e] 2 gelito] $a AT IGSID FAALAE Foz

ZHexpansion), HZH(disposal), 3+2](management), =% (operation), -39 (establishment)}
sl I WS SHYsAWHAIE, 2013) 5U3SH Af%Hin like circumstances or in
similar situations) 2.2 71 WHYE AIgA] 7= A= Qith

2. MFN Z=go] 83 2 ol

dpe] FApE el smaklel ol MN S 1 Relolf hgo] e, o
o] FAFFAAS MANS WesRIc)9e} o s ow sk skl SAlskal 5
3t t$~(Fair and Equitable Treatment: ©]3} FET)Q} 34| #4517 | = shy® =X}4o=g
TASHAU MEN Z3lolel= A4l WA glo] Fxle] t-$-(Treatments of Investments)
St WO FYEIE SO ol MN ERo] TR RES ROl Yt AL
Exo] #HkAel ARl FEAOR {H&5M= URHEAE A (Multilateral Agreement on
Investment: ©]&} MAI©O| HEHE|R] H-&}a1,100 Zhto] OFR}7FEX}E A (Bilateral Investment
Treaty: ©]3} BIT)S | 2%t wf= AHog E 4= Qi)

MFN 232 Foto] =i ApAbe] 918 BAsl F5= Zlo] FAEE Alef=2o] ¢
ZPfl & 4 QQeHEE QEQIEAR = MEN 2835 Foto] M=o] A Ash FAEA 9
of A3=re] ExlFAA ] He s 8sto g2 M5 o] HeE shslk 4= Quk(Schill,
2009, 3 A AAT EAAGY] chenrt Belsh ohe o2 ool
o Folgichs oA M 2FE EARAte] Aduel dshe Sk 4 9
(Jarrod Wong, 2008). “1#JL} MEN Z3o] HAsIA o7 aLr|= AL ofln, HA|Z
9 SAARL fHAIZE Qlsell frefsteiof gtk

o] FAg Aol MEN 2510 A8 flol ARt ARt B dlelE 1= fﬂﬂr

N 3ol ol9) 4 xgtE]o] YAV e 23k Fol s E sh, FA
(Annex), ZEEZ(Protocol) GollA Hrm WASH |2 ghel sl fA = FAMTA|
o] A3=ri} AAet FAGELS] Hoxdks H8sks A9 olelgt ARk Egt o9
TEEICE MEN 23R 2l Herh ofd BAER ol ol e Aol @t
slo] QIPEE Helojug FAFA oA BAA R A8 ujAlRE Foks MEN %%}
o] 9go] B7H58ltHGuido Santiago Tawil, 2009). AT, MFNS] 280 ujAw)i= of

i

O

7) 2 |2 dE-o]RE BIT, of=2RlEu-9= BIT s°] 3tk

8) 1 o= F=-E= BIT, S5-3% BIT 5°] itk

9) 2 & F=-dinfa BIT, =-d|e) BIT, dh=-2AEeof BIT o] itk
10) MAL= =2 & 3= 719 4%k oAt oR 1998\ Afjeho] Hufjstqict,



HORaE 425 BAR

BHQ HolRl AEY, HRaT, 24, BaF ol rhCHR, 2014, 4B
Agolis elelstzlse] MIN X3 Ugdte] /IR see] FolsAehs A
W] 918l el she Ao B 4 qlek olelolE Slehut B 3

| 1si
TR 5 Slste] dleli e T 49w gk
e MANG Bole] EAfATe] At AAT AN REATS Agshan
sh= A 5EAITHe] Y2 (ejusdem generis principle)ol] wel AghS W=t} 5FASH
o rle SAEANA AN P s AHom Fod Akl Fold
AR or AFIel Sokiz ASelur ol 9189 4 qlrks eleh o), 24
el Gl FojE dHe FAY @4 MPN £35S Fo) 989 4 gk
wgAte] e 1LCr) 19784 Ak MEN 2o Tk 42k Aoz W 10%0]

YA)E]o] Qlt) “Under a most-favoured-nation clause, the beneficiary State acquires, for

ol 2=

_LJQ

itself or for those persons or things in a determined relationship with it, only those
rights that fall withing the limits of the subject-matter of the clause,"2}al 4% AH9x
A1g 2 “Under a most-favoured-nation clause the beneficiary State acquires a right to
most-favoured-nation treatment only if the granting State extends to a third State bene-
fits within the subject matter of the clause,"8}al 4% A10z A1go] oshH, MFNS]
slefe W she didel A3stol Holshs thee] oyt Falak gl dshuxl
215k PAlolololyl ABFTIL AL 9l

& e GATTS] BEAE(ke producy®] 7 W T W9} AbASe) A
&3l olFeld Aofut. GATT Alize] Al MFNO| 55l ehste] Frojdty=
A2 AR Yo o mdolzhal & 4= qlok. T1Eju olEiRl SEARNe] o
ete] sFde ks 212 ol A0, 11 A8o] ol Jlk ofury 1
Sloe o] ARt A9 SARRAN ol Sfsto] AR ES SRR dieste] o
Ao] o] Fol Xt

off

ol

_L_4

= mlm

O

=l

ME

3. MFN Egfe| si4f

2t FAFH) MEN 3Lty PEle] 9lo] MIN 23 19] shae zop
_]

o}
| Tt B)ellu}E 9K (Vienna Convention on the Law of Treaties)?] A|312(s[412] Anlkf

of

2) Wl Az2zEAe] 1WEA Sehol ofste] olRolrh ek 1978 AEE MIN
aol] Tak A2 Aol Olshl, MIN ZaL “ulealo] BpbeAbk} X
S0] ojso] Pajo] ol WololA FOIB @ xolrt 2k Holsiaict,



EARAN AT MEN Z5e] 2 gelito] $a AT IGSID FAALAE Foz

% 2ok Azl ofshy, “RAG AT AL Qi Seistoltt At ARl MEN

2 PgshaA Sk S 2 ARk Qi FARAAY Bl Hel W 2058
24 mw Segflta} Srofailo] gelt Qlolok Fek L Ak k. %, SAEAA

zoel gt siA = HAIAQL ool 2 Bl o|Fo]xof sh,
-}]% &8 Al 7Rt uiAstolof vkl & 4= Qlrk ZIefuf MEN 25te] A8 iet
whsto] GAARL S+e] Qle Aol olE afAlsh=dl qlo] thefeh sz AAE .
AHHA o MEN £39] siAA] 371x7F =2 Aol ok A, MEN x3+9] el
Heloleh, IWC7E 1978 AEsh MEN Z5tol] et 54 Z2Qte] oJshH, MEN £519]
Fof|latolu) o=t 475”7} U AR = AREolA| glsto] FofEivhal Hek
9] BITOAli= MFN %5k2 Aty om Fxp(xho] tjjsto] 2|gsh, dF T2}
Xé o= MEN 23}0] slelE Ut Aol = FAHAhE AlRIe )= gk
A, MEN Z3JollA E2|akA] % = stofof ghthar WAskL Ql=d, Hie =
gohA] oF2- ofe-2] ojujolrt, A3 J—J’j}@] E25HA] &C(no less favourable)th$-
= Yo R F5THequal o) A&o) T olsfEick &, A3t S5 A7
5 EAolof gt
A, -] Heleleh. MEN ZadoflA] tf-of 9ol ete] FAA e m HASEAL 9l
2] orol aAe] A= WA Zolth MEN &3ke] thoo] Hojel melstel AdAel x
so) 2§ wASH BAAel xqe] g BAVL lom, olaial A8 Aol o]
Akl s 2k ol olelat AjMel BAIS shask] Sl tee) el w
£ e8] qtgsks Alo] dasiehiy
MEN Z59] afjAa} yhsto] APARIE FAls) 2 =2 vhaah 22 =07t o] %
ofRI}, L= RIFEARALS] 7kel FAMG A Jhofl AlAct FAFE el MEN Z2519] afjAle]
AAfste] B SRR T elmlnele] Tl ekt Ahadel ges
AR FAA ] HIZPEAR] ol tisto] SIS Al7Isk=tl, APEAQl B9Y &
Aol gl 2 QERIEARAF FARGA=o] A3=mak AlAst dAol wheb Aj3=e] ef=r
QIFARAIA] Algl 90 -2 Tim =e|olA] 92 tie-E 84S 4 Sl A S,
e A B el Al ofFolckGiHEt ofrlet @], 2012), HHE ARE=

Parkerings v, Lithuania AZ,12) Bayindir v, Pakistan A1) 50] 3]

41 Flo

ﬂlg

LFIO 3

11) Daimler AG v. Argentina A19] FARZE = tf5-9] 2Ju|9} RIS aLefsto] MFN 282 siAs]of
alekan AAjsheict,

12) Parkerings-Compagniet AS v, Republic of Lithuania, ICSID Case No, ARB/05/8, Award, September
11, 2007.

13) Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v, Islamic Republic of Pakistan, ICSID Case No.
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Cho el f A o FAEAe] MEN 9o Z74ste] FAA=o] 3=}
Adst Aol o del B ool st S5t & ?XPOF‘W A= A71st
=, = RIFARE A3=e] PR 5%t tie-s 84 We Y ofejo] o
EAF A MIN o] ofulshs o9 g} wglo] 3 w:xl ojtole}, oft= A
iﬂx%o] %ﬂg QJQ:S].L: 7ﬂ Oglr 2= }xqo %LX—LQ_ QJQ.O} _org 1/];5 = 31 :

AR o] e el 9 BARAe MEN 238 Fatol BARRA
o] 3=zt AA B FARgel FE o gk EaAe AFEel 52l

B B S A
FET, Z& H 3 Z3KUmbrella Clause), 2435} LL5l= Ao}, WA= Af
2= MID v. Chile NFPANY Rumeli v, Kazakhstan AFPA) 50] Qitt Ax}Ael 44

o] ¢8-2 o FARAAAS MIN x50l A LfsQlEARL ARAle Al f-esHA
=] Q= the FARFAAS S AdAE d8ske Aot WRE ARIEE
Gas Natural SDG v, Argentina AFA10) Suez v, Argentina APAY) 50| Ql=d], RPA|SH

W82 A3elM $shr|= gk

. MFN 23] 2gejy

SAEARA Fo4 SlERIEA} 2 BITA] MEN o] S27ste] thE BITe
A BANAEAE UET 4 A olFi Fagk Aolth. 53] A BrAlA
FAZ AP Aol BARAIse SHUS A9shES AT A9, MIN 23S
gato] olefgt Aol ¥ glo] i FAFAS AVISHES sl8st gl Tk BT
S U8 4 QXoh Vesto] B tmvto] T Matfezind vs, Spain VA A
& | S ATl A A8 S qeka WPETA MIN 23E A
A Aol ©ET S gAe] olfe] that el s olFolzch ofstolit

ARB/03/29, Award, August 27, 2009,

14) MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7,
Award, May 25, 2004.

15) Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon Hizmetleri A.S, v, Republic of
Kazakhstan, 1CSID Case No. ARB/05/16, Award, July 29, 2008.

16) Gas Natural SDG, S.A. v, Argentine Republic, ICSID Case No. ARB/03/10, Pending, December
3, 2008.

17) Suez, Sociedad General de Aguas de Barcelona S.A. and Interagua Servicios Integrales de Agua
S.A. v. Aigentine Republic, ICSID Case No. ARB/03/17, Award, December 4, 2015,
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FAREAS A rrgoll MEN Z3ke] Zgofiftol @5k 7 ICSID TAAEE THeR

ICSID SAAHE %@. o2 ¢ BIT MFN %82 §oto] T BITAC] EA A3
xash = (2& o] ojle} ste] aEslaIA} sh= vh, MFN 283 ] 483t A}

dlef ARt 285k AlllR FEete] duEr|= qlth

1. MFN =gt =it XEst Al

HOCHTIEF v, Argentina APAOA 59U =+4]9] Q2RIEAA = EX6-%]=2k9] o237l
Elupolld aikeo] A ¥l 2GS offske 3 Foll o] WA =- }ga_
ElLt BITo| Aol SAE Al7Iskelck. 2 BITol oJshd, suipiedol]l WA AlaE gt
5 187lde] A Foll SAE A7IshAY FPARE " ghefet deefut vhE =
AsAE AZE 4= AmE qpdstal Ao SATRel IRk SAI912 1871d0]
e et s FAlE AT o e A vdolA] ofuel Aol LesA] 1 BIT
Aozol| ofste] ZAGAREC] 5 SAE Fdll Al o Aloleks A = a1y
o ol= FAASL 8300l el 1871de] AR =uirAl o= Adasdel gl
AAlBIRITh ) TR HA] SAEg ] ke SR ofefRl Uil ot AR
HAL| AR ofis Wks|A] 9kl QISRIEAAL B BITO MFN 2348 117]
=akgAlTo] Azt At @yl Aelol2delt Brrel gE BAsazg
AFT YA HEsigich ST B BITS] MEN 29k Fje} Peiet

,‘E%(activities in connection with investments)’©]2}al 1 A-8HLS HAISIAL =),

ﬂJ{ol—ﬂJ.lZi}:lmSﬂ_

ol EAYS) A (dispute settlement) S Zdsh= sfdolelal sFHA] MEN %3ko- BAia)Z
o 79 BAY FABA] A5 - D002 NN EHE AFslo] Al A
5 Ags o AVE FAS st skt

Impregilo S.p.A. v. Argentina A2 ogre]ol =14 9] QERIEAA} iFEFE Q=
EARFA 2] BAF AGBASF FEARGA|=e] Hof - ofolg| A Frof A Agt 2 Wl 4=
A AE|Ae] SFsACF ofdial TEste] WA BAO R QHRIEA A= o|EE]o-of

18) S 580] AR ARl M. Thomast= e b Siele) 2400 chol Wi 22 e
e, T SIS 2 AR Aol Alasshs Zlo] dadde] glckal ®ekeu), Mr. Thomas=
Sdelel ALE Fo HEE E9 5 Hzﬂonﬂoﬂ ottt ok wslek, el it
°] MFN Z%3glo] 11 22 QS “H xofo] A&ull= wE Alok(all matters subject to thls Agreement)”
o Fy At gk 24 H@@ﬁ 4he] - 9oL, 2 BITS) MAN 292 “js} weiet 11
Y= (activities in connection with investments)’o]g}al FAst QJOHRZ o] BExjo] Ay 4 oo =
= oulsk= Zlom AlRHE g o® siAstofol girkal AHAsielct

19) HOCHTIEF Aktiengesellschafi v, Argentine Republic, ICSID Case No, ARB/07/31, Award, December
21, 2016,
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ZRIEL BIT Algzo]l o5l 1ICSID FAE ARty 2=l F A k= & BIT A3

2 ANge] MEN 23 F5to] vs-ol=RlELr BIT A72E H85k3l=tl, S04
el ARG B waeleiE oY o FAEA 5 fi% e
G gk sk glonz A A Aol 194 et FRUNE A% vt
ek, I, O] filel T ol clRephzuEly b
Algz A2gy Bl Alzgkell ke A ARE220 FAHE Al7|sh] X*oﬂ 1870 &<t
Y] BAS AEsleE Qtelal Qrkal FASHEA 18749 Wbk E
BITe] HAmel goleli GuSALh WA ol S BHOR M 23S ¢
Boh= 2l S8R ko, & BITol| ZokE HAAQl 8 S5 sl 9
TQIEZRLO] Al 7|ZtE]ojof SVCWHA| Wintershall v, Argentina AP X TSA v,

Argentina A71€) SRS 18atglch. £ 2 BT MN 23] s "2
Aol oJgte] &%= 7]EF HE ARRHKall other matters regulated by this Agreement)”©]
SfaL SPEStaL Qlizd], ol FAje AR ARlel] ShErkiL A - BIT Asxol
Sarehre] Wk AR Fajo] Wk o] ofel RAsAdje] Bt Aom
2 M 2GS Alszo] 2§ eRecki shgick
Hoabde] FAmA RS - (treatment) Bl= g0l B An}t O A}A Aol
282 4= glem, & BIT Az Aol A MAN £530] tida} wdste] “investments

made by the investors of the other Contracting Party, income and activities related to

o,

such investments and all other matters regulated by this Agreement’¢]2}= #¢12 BAY
SRS EFSR: Adoleha shaslEh &, FANTE B BT MIN 23]
IS B Ao olste] FRE Vg mE ASFoz g fAskL glons ol
2 was Azl S 48a 4 Yok AASIY) et SARARE o)selEa)
7 S =iidell AlEslioF gtk shalloleh= 8015 1F47F BITSS alefehd,
B OBIT A8 A2e] mayeis Sols RS Sl A& ofns slwelwiy
oAl Hofshz 212 ohehal SPHAE ojefel BITAS] 91 Ajo7h HREAl AA|=Q)
ZpolE oferl Zlojefal & 4= glorw & BIT Algx Al2ek ¥ A3ee ’%ﬂﬂ HESe
2 gHelHel e shiat sllth, FATRE SlHeIEAAL B BITS] MEN

of
BN

20) ogejol-ol=RIEL} BIT A8z A28} A3%¢] e b3t 2,
ARTICLE 8 Settlement of Disputes between Investors and Contracting Parties
2. If the dispute cannot be settled amicably, it may be submitted to the competent judicial or
administrative courts of the Party in whose territory the investment is made, 3. Where, after
eighteen months from the date of notice of commencement of proceedings before the courts
mentioned in paragraph 2 above, the dispute between an investor and one of the Contracting
Parties has not been resolved, it may be referred to international arbitration.
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EARAN AT MEN Z5e] 2 gelito] $a AT IGSID FAALAE Foz

e sle] ol aE Bie] BASNAUAE BE - o AR Wi B
BIT Asze] NSl ARk RS F461A ob WAl atlo] BEE
STk FEASAIe] L J12RickL ek
Maffezini v. Spain APAo|A of23EL =219 L= QIR A N FARRA=Q] 92l
ofli SRS At B 852 ofdishs W Foll 2ol WAL of= e -2
ol A10zo] At IcSIDo] FAKE AISHITE 2 BITo] ofshd, WA w] S
o] A4 B 187U Wzl |7k Bof IAlEAS ARE 2= ojrial FAEoe] 9]
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21) Impregilo S.p.A. v, Argentine Republic, ICSID Case No. ARB/07/17, Award, June 21, 2011,
22) Emilio Agustin Maffezini v, Kingdom of Spain, ICSID Case No. ARB/97/7, Award, November
13, 2000,
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23) Siemens A.G. v, Argentine Republic, ICSID Case No. ARB/02/8, Award, February 6, 2007.

24) Garanti Koza LLP v, Turkmenistan, ICSID Case No. ARB/11/20, Award, December 19, 2016,

25) Teinver S.A., Transportes de Cercanias S.A. and Autobuses Urbanos del Sur S, A. v, Argentine
Republic, ICSID Case No. ARB/09/1, Award, July 21, 2017,
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26) Kili¢ Insaar Ithalat IThracar Sanayi ve Ticaret Anonim Sirketi v, Turkmenistan, ICSID Case No,
ARB/10/1, Award, July 2, 2013,

27) Daimler Financial Services AG v, Argentine Republic, ICSID Case No. ARB/05/1, Award, August
22, 2012,
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28) Telenor Mobile Communications A.S. v, The Republic of Hungary, ICSID Case No, ARB/04/15,
Award, September 13, 2000,

29) Wintershall Aktiengesellschaft v, Argentine Republic, ICSID Case No, ARB/04/14, Award, December 8, 2008,
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bounds of their own territory, shall grant investments effected by, and the income accruing to,
investors of the other Contracting Party no less favourable treatment than that accorded to in-
vestments effected by, and income accruing to, its own nationals or investors of Third States.”
31) Salini Costruttori S.p.A. and Italstrade S.p,A. v, Hashemite Kingdom of Jordan, ICSID Case No.
ARB/02/13, Award, January 31, 2000,
32) Plama Consortium Limited v, Republic of Bulgaria, ICSID Case No. ARB/03/24, Award, August
27, 2008,
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A Study on the Applicability of MFN Clause for
Investment Dispute Settlement Provisions: Focusing

on the ICSID Arbitration Cases

Ji—Hyeon Hwang

'74 Abstract

Whether an investor can invoke a dispute settlement procedure stipulated in other BIT based
on the MFN clause in the original BIT is an important issue. There is a difference in the
interpretation of MFN clause in which the scope of the treatment stipulates the slightly different
contents for each investment treaty. Therefore, this study considered ICSID arbitration cases
related to the applicability of MFN clause for investment dispute settlement provisions,

There are two different approaches for the applicability of MFN clause by arbitral
tribunals, At first, the expanded interpretation of the MFN clause can be applied to
procedural regulations, in that the purpose of the investment treaty is to protect
foreign investors and to ensure their status, So, foreign investors can invoke a BIT of
a third country that is advantageous to them,

Second, the limited interpretation of the MFN clause can not be applied to procedural
regulations, Without explicit regulation, the term treatment can not be considered to include
dispute resolution provisions, And the BIT that the host state has concluded with third country
is a treaty that applies only to the contracting party, so it can not be used by foreign investors
of other nationality.,

Therefore, this study suggests concretely stipulating the scope of MFN clause under the
investment treaty, highlighting that certain restrictions should be applied to the MFN clause,
Furthermore, it is required continually investigating and analyzing the database of the scope of
MEN clause,

{Key Words) MFN, International Investment Disputes, BIT, ICSID, Arbitral Jurisdiction



