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14) Robert F. Hedrick, “The New Intercarrier Agreement on Passenger Liability: Is It a Wrong Step
in the Right Direction?,” 21 Annals Air & Space L. 135 (1996), at 150~152; Ibid.

15) vhEAph ok A7 9 A2z Al1E 1929d vhEAbE Fofo] AeEld A 1250004 -
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9y Ao x ufg o FAo]gl o) T3 g Alare] o3k £sfjole] ALA ] Qloja = ¥k
A= Aol = 0%‘— AE wEe qkgl Foo|ddl Ao w u¥Etlh Andreas F. Lowenfeld
& Allan 1. Mendelsohn, “The Umted States and the Warsaw Convention,” 80 Harv. L. Rev. 497
(1967), at 499; Clare, “Evaluation of Proposals To Increase the “Warsaw Convention” Limit of
Passenger Liability,” 16 J. AIR L. & COM. 53 (1949), at 54~57 3=,

16) 2EZS goF A21x A1

17) #Eg& HoF Al21% #1238 Bin Cheng, Bin Cheng, “Compensation for Airline Passenger Death
and Injury: The Future of the Warsaw Convention,” 71 J of the RAeS (1967), at 501~502;

, “TAgE--%ol ¥3F 19991 Montreal Convention®] t3F di1” H~E]~ A #7835 (3
Et‘“—% <, 2004), 2019 F=
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24z A1ge B fﬁ"koﬂk] sl g Al AJREE v] 539 F7]E IMF(International
Monetary Fund : SAE5}713)0] AAAAAG doelwlo]zel o MAEVISES A2 43
2% 4 J=E ALtk ololl wE} ICAO (International Civil Aviation Organization : =A%
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= wlgst o] vk stk MFTUAHHEY 2013, 2. 18, A3l 2011714459050 72,
22) EFE Foko] o] WAElY o= AEa#Ad 17 SDR ©|%l Zo] 2009 12. 30%-E= A2
A 19 SDRZ SIE ST <https://www.icao.int/secretariat/legal/List %200f %20Parties/Mt199_EN.pdf>
=) Z
Az
23) Montreal Convention Art. 22 (3)9] ¥ th23 Zth “In the carriage of cargo, the liability of

the carrier in the case of destruction, loss, damage or delay is limited to a sum of 17 Special
Drawing Rights per kilogramme, unless the consignor has made, at the time when the package
was handed over to the carrier, a special declaration of interest in delivery at destination and
has paid a supplementary sum if the case so requires. In that case the carrier will be liable to
pay a sum not exceeding the declared sum, unless it proves that the sum is greater than the
consignor’s actual interest in delivery at destination.”
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=5 WASAY Fdste Az Faoha dwysta vk 9Ee thE3 2l Montreal
Convention Art. 26 [Invalidity of Contractual Provisions] “Any provision tending to relieve the
carrier of liability or to fix a lower limit than that which is laid down in this Convention shall
be null and void, but the nullity of any such provision does not involve the nullity of the whole
contract, which shall remain subject to the provisions of this Convention.”
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(United Nations : UN) ©}o]¥] QFg 38} Q)5 (UN Stabilization Mission in Haiti
: MINUSTAH)” 9] 7]#]o]7]%= &FA]Wh MINUSTAHE= S A Qb B Aol A}
3] Ae] A15425 8 FA- 918 wAAY FsrA oty kA 1 shA
vk ste] ofolE J‘ﬁ’“_f Aot FAAZ 7holl AAE HA4el= MINUSTAH
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29) Montreal Convention Art. 1 (2). @F] ¥ th2 2T} “For the purposes of this Convention,
the expression international carriage means any carriage in which, according to the agreement
between the parties, the place of departure and the place of destination, whether or not there be a
break in the carriage or a transhipment, are situated either within the territories of two States
Parties, or within the territory of a single State Party if there is an agreed stopping place within
the territory of another State, even if that State is not a State Party. Carriage between two points
within the territory of a single State Party without an agreed stopping place within the territory of
another State is not international carriage for the purposes of this Convention.”
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30) Montreal Convention Art. 1 (1). “This Convention applies to all international carriage of persons,
baggage or cargo performed by aircraft for reward. It applies equally to gratuitous carriage by
aircraft performed by an air transport undertaking.”

3) 2EHE o Az AT AlE.

32) EEZZ o Az A2@ A2w ZEHE PO Az A2¥e] 98-S 953 2t Montreal
Convention Art. 1 (2). “For the purposes of this Convention, the expression international carriage
means any carriage in which, according to the agreement between the parties, the place of
departure and the place of destination, whether or not there be a break in the carriage or a
transhipment, are situated either within the territories of two States Parties, or within the territory
of a single State Party if there is an agreed stopping place within the territory of another State,
even if that State is not a State Party. Carriage between two points within the territory of a
single State Party without an agreed stopping place within the territory of another State is not
international carriage for the purposes of this Convention.
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47) ZEZE PoF Al18x A|132 “The carrier is liable for damage sustained in the event of the
destruction or loss of, or damage to, cargo upon condition only that the event which caused the
damage so sustained took place during the carriage by air.”2til TFHFTOZHN FEo “¢u}
(destruction)” & X3t vl W3] -2 A A913x AlFLELL SHE] EH EE
AEom Qg ol tiete] 1 Eart dEed ol HAg Agdw Aels ok a s
shEo] S #eF RS EFEA] Fa vk ey stEo duke dEede] S «E
e FREE AdORA T8 AUE o|F T@sE Aol HEF Ao puEn,

48) HEZE FoF A17x2 A1 oMo digh Abdolut 2A4 s 7F “on board the aircraft or in
the course of any of the operations of embarking or disembarking” twjoll At 7J9-of 3la}o]

>521e] L& At gk

49) 2EZ S JoF A8z A3

50) ZET S FoF A|19%.

51) 2EZS goF A2x A3y e

52) 2EE foF Al22x A38 Tk o] 29 uid #EolA =o] AW FREozA 14 HY
2 ZEZE P F3190] FES EEA0A AET wo] ZFA| oA A=A o] o] e
EUNTE SGAY Zoo wEl F7F 273 AFE Ffols AU o] AEA F=
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ety A Aotk e 25 58 dd e I ew A9
Eaflell thake] 1 Ea7h Faed Toll A Afolwt AL Ankal 14
a5 59le] FYFree A2 WY 15 SDRE A8k QIthss) o]
A e ZEE ool Agd P2l 17 SDRE s3Ik A 2010 ©f
E 19 SDRZ V3 A& Agtetd $-8] FHE o]& o= Ak SHshe= 4
o] Bt Aom Holth 3, FEE ko] 1 AYANS FE &
g, 44, flEom Aoto], 583 WA} FE ool ¢ukE whE gstar gl
= A Zol7k HRse o2k Aol Wiste] WA= 8] S §4%

tha sAEtEA, olo] mEl o] Alzlol A FFEEEl I 23S
Aol HEH 1kgd 19 SDRE H]&=2 g3 Follo] & Roja, 9o} 2 wiAAYAZ 74
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il o] x| wj A A Ao HEHA Gt AANERE HME 5 o, 9F
o] ¥y} 3Eo AA 74 Aue F7LaFS AAs] 93 7127 I 4S nysd 3
o AA 7PN B Fre 79 AFo] BE FEHolof st Zog sjide] Elgsitia
stk 9 24 23) 2 B AEFTYREY 2013, 2. 18 A3 201171459050 FE F =z

53) 2EZ S Pk A8z A23

54) A A913% A1k

55) 749 A91sE Al AW dEedd AR G 2EZE Joe 1 AJdEE “17 SDR7E
TR AT, BA A FTLEA AAAdE o]Flo] udEo] «17 AATR AN
T S3aags BEdtE oA o]Z 15 SDRE Attt HAE, «abial 3g3esel
o] Bl digk EaudAed 4 AR ZIdHAT A25d A4z (7199 sts], 2011),
218 =

56) HEZ S HoF A18x A1Fg2 dFEHAe 3o et FUAAS “the destruction or loss of,
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time when the package was handed over to the carrier, a special declaration of interest in delivery

at destination and has paid a supplementary sum if the case so requires.
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68) LEFZ FoF A19x.

69) Ibid.

70) EEZE FJoF A17x A2E A AlE.

71) EEZS doF A7 A2d A ARE.

72) EZE g A2z A5 Y-S 2¥ “done with intent to cause damage or recklessly and
with knowledge that damage would probably result”® %]o] Q)&

73) 4 A1908%.
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Abstract

A Review on the Air Carrier’s Liability for the Cargo under the
Montreal Convention and the Commercial Law through the Recent

Supreme Court’s Case

Kim, Kwang-Rok*

The Korean government enacted the Chapter 6 as of Air Transportation to the
Korean Commercial Act, which was enforced in 2011, in order to treat some
arguments occurred from air transportation Contracts since air transportations has
rapidly increased in Korea. Air transportations has been used more in the field
of international market than in the field of domestic market under it’s own
characteristic. Therefore, many international agreements and protocols related to
the air transportations has been appeared from old times and the 1999
Convention for the Unification of Certain Rules for International Carriage by Air
(“Montreal Convention”) is one of them. The Montreal Convention was adopted
in May 28, 1999 at International Conference of Air Law hosted by the
International Civil Aviation Organization (“ICAO”) in Montreal, Canada where
the Headquarter of ICAO is located. The Montreal Convention has been effected
from September 5, 2003 and the Korean government ratified the convention in
2007. Therefore, the Montreal Convention came in to force in Korea since 2007.

This year, 2017, is the 10th anniversary year since the Montreal Convention
has taken effect in Korea. However, there are rare cases that argued the Montreal
Convention’s scope of application and this Article examines the Korean Supreme
Court’s case that argued the Convention’s scope of application. Thus the Article

basically analyzes the case from the perspective of the Montreal Convention’s

* JSD, Professor of Law, Chungbuk National University (laws@cbnu.ac.kr)
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scope of application and examines the Montreal Convention’s articles related to
the air carrier’s liability and extent of compensation for damage that occurred
from the international carriage by air. Also this Article analyzes the Korean
Commercial Act Chapter 6, which regulated the air carrier’s liability and the
Article tries to make a comparison between the Montreal Convention and the
Korean Commercial Act in order to draw some scheme for the betterment of
Korean Commercial Act. It is the hope that the Article contribute to the
improvement of Korean Commercial Act through the comparison with the chance

of the 10th Anniversary of the Montreal Convention in Korea.

Key words : Warsaw Convention, Montreal Convention, Air Carriage, International
Carriage, Air Carrier, Special Drawing Rights, Limits of Air Carrier’s

Liability





