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S FAGATY A9 EE BRI el At £dE 9 A9, FAA
A FelE Fua] fete] AT S A 2AE 2%, TAFA, 9

thepsith. aeu ARAeRE Fbe FARAM

74rel BA So& It JQle]l %UHE AR EsuldE A ATske A 2
A Eerh o] g F7he] dEoryyH & !

T Utk FapAbe] dErt s FEEI FAl A A FAE
olty, thF-E2] =A| =237 (International Investment Agreement: ©]3} ‘Fx}3 %)
Azt EAo] dAstE A AR BEAS dA3t= A X (arbitration clause)= E
et lem,h olHd FARE L HFAH Aer FAA] Hist] FEHS 7ok
AR FAFAYG AAATANA F2F7E UARE ICSIDE ol = FARH o] H
ol #ate] FHHA53-AS52)S T e, ol F2 ICSIDY ko] Zte= 7H =
E3 EA9 shteta & 4 Utk ICSIDF7PE 213 (ICSID Additional Facility Rules)d
o]} UNCITRALTE # 2-& B]ICSID(non-ICSID) FAHE ] Z-$-o= Hazel s
o met A3 Haho] heskARL, relxFARE e Sl HPol B3 UNFHUN.
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958: ©]3}

SERR),l me FAREE 59 % FAFE A= Asshs FAFARYE A9

o

1 2016 12€¥ 7]o2 AAL YAF FA3 4 (Bilateral Investment Treaty: BIT)< 3,304717F A2} om,
Ot FARE 7 S AAEASDS) o FARES EFeal ok BE Fl BITFE 78 I7MEE
Amrm,) =A(135), F5(129), 29122(114), F=(106), ZH22(104), 3(93), PI=@6), 4235 T2 & F
THUNCTAD, &3 °]A|(Investment Policy Hub# ). Hgt AA] FA A w2 AFAE 201592 71+
o0& 696710 F/E] dom, FHAiFo] Hi Je Fo w7k ol ZFES9), Huldek36), *5(33),
27%1(29), °lFEQ6), MHTH25), HWAIZ(23), AFEZ(22), BAok2l), ETFHE=Q0), A zto|h(19), A=
17) To2 tFE FEr=TtEel oo gt S AL B FHAA AFTF A7 3709 Ao w e
W THUNCTAD, World Investment Report 2016, pp.101-106.; UNCTAD, Recent Development in Investor-State
Dispute Settlement, 1IA Issues Note No.2, 2016, pp.2-3, pp.43-45). EZH o2 ol=FEL}E 2001 d Zol5 A
A7l e gAA EPe] AL, AAE 199799 FI7IE AR xHstE S8Eoke] EFfEE
Aloll 71918 o= sjebdt) g, ICSIDO 20161 129 3147H4] 55% ICSIDH S 2 AFRe| w}& A
2AFE 597402 Yeigth FARoRE FA 5347(89.5%), =4 87(1.3%), AFEA 5371(8.9%), AFZ
7 271(0.3%) 2.2 YENSTHICSID, The ICSID Caseload-Statistics, (Issue 2017-1), pp.7-8).

2) Yaraslau Kryvol, International Centre for Settlement of Investment Dispute, Wolters Kluwer, 2010, p.77.

3) ICSIDS] AFR 1978 dF-EH Q3 H7] AlZstdon, vlAd=S i QAR 3 5 Je tid 99
EAMA S #Eshs Aol oxEERH Foro vk ICSIDFATAA A 20061 49 HEHA
t}.(http:/fwww.worldbank.org/icsid/facility/facility.htm). ©] 72 ICSID¥HAC £351#] b= EAHS AHAS 93
Ao 2 ANrAR7E ICSIDS] Alekso] o7t Alek=xe] wwle] opbd Afovt 48715 ar)

4) Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law, 2nd ed., Oxford University
Press, 2012, p.310.; Lucy Reed, Jan Paulsson and Nigel Blackaby, Guide to ICSID, 2nd ed, Wolters Kluwer,
2011, p.181
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719 (res judicate effect)ys Q13 Wrol FFAAE &3lar, EAAR] TAR A g2
2gel FA XS wASHA el whep hFE Lo R o n
A (Investment Treaty Arbitration)= A3l 4o Q8 AJ7to] &g v H|EE Wo
axe wARC] don, 53] FAAA Eld S stes ot
Az EFsta FARATol FARE S oldstA & Aol
(enforcement)ol] HA| & EAHo] WAL AARTAA o=
Brdle AR g2 a7 ITHED I HAUAES ol FE HAS AN-st
W, ICSIDE ¢felvt wEF el A FPol o= fvtEA]

s

Wz dae o 99 Aaudel BaE Ayl 9wE Asgel EAsEe W)
3

%0,
T
[
v
i
—
pY
B

g
X,
2
fu}
ro
M
)
i)
oX
lo,
=
=
oy
L

=

e FJaAe FE9 BAla dokn & & glth o] Ag HFTAQ SR FApRe
o] dBAQ FARAS ATl 9w S H(diplomatic protection)s PAFste] F
ATl ARG oA F7E = JANL ol2ld FHE FAAPHA R
(International Court of Justice: ©|3} ‘ICI)0°l] 2%S A7|ste AL dvtxlor d&d
A7 gl

olggt FatFA R el o B3t TAE WAst= shte] Wk HlEA
Z|(non-pecuniary remedy)E U ste], FAHGFA| o] FA|HA o

}\O]_
% ohe YR weld B weith AR FARATA ASHem
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5) ICSIDE k2] o] o] = “enforce” H=i= “enforcement”(#|54% 13 = 23H 9} “execution”(#|54% 33, Al
55%) Fdsto]l ARgstm glon) ICSIDFE RS W thE ARl sekrol(exéeution)®t 23|20 (ejectuar;
ejecucion) | A= FHE3EA] 9431 ) UH(Christoph H. Schreuer et al, The ICSID Convention: A Commentary on
the Convention of the Settlement of Investment Dispute between State and Nations of other States, 2nd ed.,
Cambridge University Press, 2009, pp.1134-1136.). ¥+=-2] WHiFFole &g oke] AW AE rej=F A%
Ao 5A Haol ¥3 UNHHU.N. Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, 1958), 2% 3}o] “enforcement”E “F Y702 WMAsto] ARt vk dHH, FARAL] JALAE
“%%l(recognition)” ¥} “% & & 3-o](enforcement)”, “7] 3l(execution)”2] HAHS AXH, FAF HaPo] FIHEA
ol HyPHRolo ou YA FEREHA ZErhs AWE thLucy Reed, Jan Paulsson and Nigel
Blackaby, op.cit., pp.179-180, pp.185-186.; 29141 9], “ICSID SABA] &l7 Jaol &S uz», r79%4
FAF, A6y, FIFIATESEE] 2014, p.88, p.96.). I FTLdlE LETCOMNHOAE n=dAHAde
“enforce” % “enforcement”Z= %210l 7178 2W| &, “execution” S F & oulz AlE-3 w} UTtHUS Court
of Appeals Decision, LETCO). |=#ZAd= Ge] e FARAEL gF2 ol Fras F&3iria
T glom, dukAoR FlE HAFFRS g Fde a9S Rk EEAR Aoz 13, 95
FAAA ] 3te] “enforcement”E FAHKF-AAZ 0|35} H “execution”S AMEEA| F2 FEHFS HAE
ol H, gt Ul elA JAEF s A Kake A9 AT - AAA 4L B AU oA
HoFdel WMEE(contlict of law)@A7d= oF71E 4= Stk whebr] ICSIDE °Fe] =g R(CEFT, Als4x 2 A
55% BEEa4])3} 7-o] “enforcement”®} “execution”S BT HIO 7 ALt F zlol:= glvtu dAdEUL
o, Aol mEkAE Ao A el whE S ge) Aolrt EAStERE FHA Ao e o=
A9 Agole TAREY 1 AEE Gt Ao R ofdteiof 3 ot}

6) TAAPRAAALICHE UNQ F2 APEZI#o 2 19451 UNAFo| o) AyHdoen, yadds=eo] ol
(Hague)oll #3-= F31 9Jth. 18|31 UN%3|(UN General Assembly)9} o+ 1 o] A}3](Security Council)ol 4]
FskE 158 ] AR FAE glom, FAte] V)= ootk
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32,
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ko
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< Aojtt.
Aot #AH HYPAF2E, TAREY AT FrEA HE 1
(2006)72 FAAL-Z7IZE B AAEE 83 FTAH Aoy BN ZAAES] &
A dts A e $47H201599] AT7F vk B3 FA I
el Ze3t AEAFE AT 0|54 2013)93 ICSIDE=A T 2] 523 3
294 9)(2014)10 Fo] Uk a3 T FAAEHS}] wWE F
& 21(2015)10e] AF7F Ut

olget HAyAT HEHH S AX B mEoide IAFA SAFH Hdal
A #E ARIE A8, AEH R s & I7HAY Ve @, uA
B3] o|grhsidel dete] AESuA stk gk FRFAR o] JPHS 3
Ak FAZRAZA HFAA B #He = g3t =

3 FAEAA AN 2tk AAstat gk

e o
rir
A
10,
N

lo
QY
o,
ttlo

I.

. FAFAFATA 2] H3 HA(source of law)

1. ICSID¥ ko] T3 3=y

(1) ICSIDE 2%} 33

ICSIDE ¢F Al25%0) w2W, ICSIDFA = A F=(FAHA )2 2 A f=e] FR(F
AhRre] FARA AN FEAATE FAE AR Ader Fodte Aol Bt
Atk ICSIDFAIS] 7HE & 542 ICSIDAHT=o] &880 & 94d D.Co $xstx

=
Uol® Hlmo] AGEA Fe G 3k(de-localized)’ ¢t 57 WAC YL EFEH =9

7 1=, <sARAL] FJAA rbAAel Bk n@r, TR e =5, A517 A3, dEAH ks, 2006,
pp.143-170.

8) AT, “FAA-III BAFAAES &83 FTAHEAZ, "FqdF7,, A11d AlE, dFFdT79,
2015, pp.177-197.; &4+, “FAA-=71zF EAANAAES] EAEY q-SHelr, TFAALRAT,, AesH, 3
4583, 2015, pp.89-121.

9) o]z, “FAWAF] FA - AL Slste] AEL AF, "FAAT, A3 A2z, F=FAES], 2013,
pp-141-164.

10) 294 9], HAI=E, pp.87-109.

1) vatg - AAE, “F5 FAAEY AR ddy daFAREY A 2 FPd Bk AT, TFAAT,
A254d A%, sk=rFA3t3], 2015, pp.49-70.
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AHola A&Z U (self-contained) F4 S Zt=the Holth 53] Ul Y2 ICSIDFAA 2k
& A7letAY Zeste 59 9 F T glon, FAIHE S HVI(set aside)dHAY A
Hreview)d AGS k2] @Fethid o]2|d A ICSIDE o] SHH LA A o] 2&A]

©
gt 74ssith ICSIDE AN o]E 3 “E il WA (rule of abstention) HUHo]
ICSIDFA S EHA AL EFstolof & onldtt. g ICSIDFA A= 4 —JA
ZFe] B]3 Z(non-cooperation)ol| .= & FeFS WA G a2 MPE T, ICSIDYH S H]
HEAQ D GAbAtel] o FAEAe] Wafiol] thste] gaigh A Al(watertight system) S
Zk33 Q) g FARE Y] S1EAe #Aste] ICSIDE Ul U] AAMS Al Skst
o] ICSIDAFEZRe 2&) <Td FADHEo] I7p7del 7Igsd STl A4
° Hot 5 e FAFt] FAVHL SUT o
wE Akl A A ngle wE HEE AA
|

=
o & te SAelgm & & ek

£ A= Fgt Az
At oA ICSIDEA

Zh Aok ICSIDY ooll A3t Wzl ARG st 58S 7He 2=
S8k, A= HAdA WAzl SRAT Zo] FAIA A el FaE L] 9
(pecuniary obligations)E F3Jslofok STh(A|54x 18hH. T3 AR FPS 1 F
P& Tote YES FUlA fraEg WA Jao #e HEo| vt Pttt 14
sta ATh(A54x 33, webA] ICSIDFAAE Y] FPol wE oF7t FaE= A
ICSIDE o] Aok AAola, FAe] BARRKFAHAI ) PH = AL ofyrhls vt
d 2 FAF] = %ZHD”]'X]'O] ICSIDESF AFxo 2 st AR S 759U
= AR FRg A53% 1383 FHE7] wFed EA9e7t A Aok w3 ARl
ofgf T ofFeo BE Zlo] O}‘d 4% o7& Faddte ofe FAIE dAA

)

= A% AFAelH e Aok web ICSIDR e Als4zEE A= (FAHTA

ol¢je] ICSIDA| =S FH Wz T B 7IEte] ICSIDAH oF=o] AR o]
e AR daiAE g5 Fastn gle AoHh)

st 2ol AR AL BE AgI FE FHdte AxEe AA T2

AAEEE ke F7hEc] ICSIDHEE] AlF=10 S fHeketd, ICSIDTAS] A

Eol7] figelgta & = vk o] A= AAAQ Hrbe, A4z o= 23

Pﬂ mlo

12) Rudolf Dolzer and Christoph Schreuer, op. cit, pp.238-239.

13) Christoph H. Schreuer et al, op. cit, pp. 1117-1118.; $/37F, “FAA-T 71 EAMNAA RS EAA 2 0§
ek, A=, pp.103-104.; ©]= ICSIDT A 9] A& (self-contained mechanism)¥} B E} (exclusiveness). S
25 ﬁéﬂl‘d‘%

14) Christoph H. Schrever et al, op. cit, pp.1123-1124.

15) Stanimir A. Alexandrov, “Enforcement of ICSID Awards: Article 53 and 54 of the ICSID Convention,” in
Christina Binder et a/ (eds), International Investment Law for the 21st Century: Essays in Honour of
Christoph Schreuer, Oxford University Press, 2009, p.336.

16) T=r 1966'dell A F=ro] Hglem, 2017'd 14 @A 1597=70] AstaL 15074=0] n=sfo] FAHE s

2e] T4l ¥ Utk
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& e Aow AL ohl HThE CSDHS ASSEE 22 el oY
HEAQ FAHCEE o2 welstn gt Fubiel whw, 93 Aite B
BAGYozE BABHADEA). CSIDPGS FAFARY Pagoles 339
BT 2o @ QAR FH44L AGA7IA @3 otk 1 AT ICSIDF el A
FAR FAe ABATFYA4DI ADS PG 5 de GAAAFHA55D)

ool A M=k niel o] ICSIDFA Y 7HE FE5E vk 549 shvte T 9
<A Yol #FHE AARSBZASDE ZEFn dte Helth vE FARHEY
(arbitral tribunal)®] FF 3= 2] ICSIDSAHY S o uet FPd vt ¢l
th1n TE]la ICSIDS A2 72 A=) oWl F7FA 2l 3™ ¥ (exequatur)§lo] 2 H
HA7bsstn, sHHAe 2= T34 A (public policy)e ¥t od olfF=:= U

A FAREE AEE F+ gty S ICSIDEARE S 509 JPHArt M= = &<t
TUPH Al A A (review)S] th7de] =X =t 2822 FuE ey 7132 ICSIDZ
ABg el FEH(urisdiction)e] FE&EFF, Adst Aale] F4odR, e T A
29l AHE HEME ol HArhi®) A= ICSIDFTATY LS =74 (a natlonal)/“zﬂ% Z¥
3 en, el opd ICSIDE o] ZASI Uthe AHelA Hedell ¢

(vacate)2 = §lth19)

¢

ol
A
B M

(2) ICSIDH ko] ExtFANTA H A
ICSIDS=A P el = 201099 19744 2717 5 B33 AAHEY =
4727+ 31374 2H(execution proceedings)”} ¥ 5k A Th200 ICSID A 27 F-of] 9]?'& =A%
of tigte] Hx= 5 2 o] HATH AL ZF iU SARL Benvenuti &
Bonfant v. Congo*}Z1(1980)°11th2h £ ARioM = olgglolr|g ¥ Fadvlgsl=h)3t
of Aol uiel HEW Az 9 wjdldact A B3 FapAjAke] Faol] ofs] =R}
d Aol wcto] Huth Akl wel ICSIDFAE Al sle] 1980l Wzl FA 3422

N
zﬂlﬂ
o,

=

17) Yaraslau Kryvol, op.cit,, p.77.

18) Rudolf Dolzer and Christoph Schreuer, op.cit, pp.310-311.

19) Lucy Reed, Jan Paulsson and Nigel Blackaby, op.cit., p.181

20) Lucy Reed, Jan Paulsson and Nigel Blackaby, op.cit, p.186.; ©13} SA&AAL 470 thak zAgE 492,
Vasily Shubin, “The Enforcement of ICSID Arbitration Award, Practice and Problems,” Korea University Law
Review, Vol.11, 2012, pp.23-31.%3%

21) Alan S. Alexandroff and Ian A. Laird, “Compliance and Enforcement,” in Peter Muchlinski, F. Oritno and C.
Dchrever ed., The Oxford handbook of International Investment Law, Oxford University Press, 2008,
pp.1177-1178.

22) SARL. Benvenuti and Bonfant v. Government of the People’s Republic of Congo (ICSID Case No.ARB/77/2),
Award, 8 August 1980, translated in ICSID Reports, Vol.1, 1993, p.330.
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= T3t olPskA 2 Atelelnt. FAARI ol olr|ge] ol e Fae] ALt
of tste] AL AFstgon, gl Aial HAL FP (exequatun2)-S WiETh 24
ol thdte] T A3 (Cour de cassation)S EA|7F B Fxe] Afrke HEo] Wl
AL 2 e T SddgolrR old diate] [P 4 ok A A
o o HFAoRE FaRFE FARGY ool UrhM

LETCO v. Republic of Liberia’t71(1986)< toluwlg]ote] Atgddelo] #gk oks] Aok
(concession agreemen)®] FTEE W FAEYPCZ glolwglotd] EHAFE HFdt=
19863 9] ICSIDFZA RG29S ehelue|oprt oldstA] ¢3t7] wiZel wl=el Sl 2holul
gjote] Aitel diste] o] HFd AlElolth ml=e] AP AL FARE S 59
sha, HPgP e TR205i oy, AR R Hego] A golugfote] ke m=e]
Q] =rFHHAAH(U.S. Foreign Sovereign Immunities Act)ol] whe} Fao] WA E &= 71214
o]7] wjiel JAZL 4 gk AANSIATH

SOABI v. Senegal’V71(1988)S Al 2ol A Aa5Zdd g FHALALS S8 §
AR o] Ak wel ICSIDFAE AA e Aoz, 1988l W7 ICSIDZ A 7% 28)

& Aol olgsa 2%/ MBS Tz PAE P Alelth stel A1
Aol FAWPL Ak YAFYL BRI A thspel M%*ﬂ%—% A o] 33
WAE T8 e Ao Busel AYPHL Aksg oy, Tgaside 4
99 99 1 ANE AvlHe Ao okl AE AAZ ZFe) CSDAERY o
3 ARRYe ByEolol drtn wAWAG. AW A old APl ut
g mgoo] gl A Aol vistel A=A A 2e ot

AIG Capital Partners v. KazakhstanA}71(2003)2 ZlAE 2Bhol| A Z Q1 E M A 8] Al(Joint
Venture Company) 282 S8 FAHEA o] n|=-7iAts 28 FA13 o] oJ&l] ICSID
FA AAHE At 2003 3] WA FABH3DS FERFE Eo] o] PBEA] eESk7] W

23) sel A1A LS AAFFANAE WA 9 WAL ARSHANE BEE sgon, SFaude 49
B e I AATE ofdE o AdAY] A& o2 % Fg %
of I 1S AAEIY. dukd oz v ®(exequatur)S TAIA Solck
H. Schreuer et al, op.cit, p.1128.).

24) Christoph H. Schreuer et al, op.cit, p.1131.

25) Liberian Eastern Timber Corporation [LETCO] v. Government of the Republic of Liberia (ICSID Case No.
ARB/83/2). Award, 31 March 1986, ICSID Report, Vol.2, 1994, p.343.

26) ICSID Report, Vol.2, 1994, p.384.

27) ICSID Report, Vol.2, 1994, pp.388-390.; Christoph H. Schreuer et al, op.cit, pp.1161-1162.

28) Société Quest Afiicaine des Bétons Industriels [SOABI] v. State of Senegal (ICSID Case No.ARB/82/1),
Award, 25 February 1988, ICSID Review, Vol.6, No.l, 1991, p.125, translated in ICSID Report, Vol.2,
1994, p.190.

29) (1990) 117 JDI 141.

30) (1991) 118 JDI 1005.; Christoph H. Schreuer et al, op.cit, p.1131, pp.1164-1165.

31) AIG Capital Partners, Inc v. Republic of Kazakhstan (ICSID Case No.ARB/01/6), Award, 7 October 2003,
ICSID Report, Vol.11, 2007, p.3.
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ol FAgo]l H7d Alelgdeh I 15 A(the High Court)S 19783 Z7PA AW
(State Immunity Act, 1978)S <A E “9|=ro] Are FdH oz ALeEHE AL At
TARGY JPARE AFE 7 Aok Hol 7] wZel o= 4B A A
QA FHOE ALEEHE At A Holof gt n WAtk FA7F " AL 7
A gk T A7) wEel] d=re] M I7PHAR ] wet o] gk b
tiete] FJale & 5 A3

o

-

%%
Helo] ICSIDE ofoll whe} FA RS st [Ha™s
A= o] FAXA & Atk FAAbe] YoM = o] o|2A e &
B o onrt glm o] Ry = o] shue] o] {7t Ho] A
£ Benvenuti & Bonfant’F1-S A 213134, ICSIDE Foll lolA Fa1374
‘%lE/\] ICSIDZFA ] AEAGE =olx e AL oflgtn & 4 th

4

2. W& AR

24 4
R EL-DEEL
ICSIDFARY o|sle] FAFARYe] AT PAe IRE BHo= su UdE
MEe] Aol Felefof Hiu, Teld ABS FPSI Yt UEAA Aowt
5 5 otk wEAGINE B Foke FARYY FA3 YYL de 7
o1919] F7kel FEWNA e WPoEA AU Ex WA BYozyE By
Awgel 59 9 QYo Aech, (12, 7 A%TL, FARYE

89 gze AATA b AR, (135) 2 7
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SER G X‘sﬂc’ﬂ A SRl L35]2 He %QED}E gt fHes A8
& 7hsdel vt & ¢ 9Hh0

ds 5%, 24 AT ol Aefso] opbd A& ICSIDE o] obd o
AFRel oJsto] A7 e, o] Aol mE TR A3 HP2 ICSIDH

32) 94=r<] 1978\ =H7}wiA ¥ (State Immunity Act of 1978), #113% 2@ 2 43, #Al14% 43

33) AIG Capital Partners, Inc v. Republic of Kazakhstan, [2005] EWHC 2239 (Comm), 129 ILR 589.

34) FARY PArbsyel e oS 9 Just g o] o RARAROE dolF 0P =
A & 7}s42 A tK(Christoph H. Schreuer er al, op.cit, pp.1129-1130.).

35) =12 19734 59 9o AEFod R} FARIHFRANS AR 24 FdTte] HleH, 2017d
29 @A 135750] 3oz FH9)Ee] ik

36) Andrea K. Bjorklund, “State Immunity and the Enforcement of Invest-State Arbitral Awards,” in Christina Binder
et al (eds), International Investment Law for the 2lst Century: Essays in Honour of Christoph Schreuer,
Oxford University Press, 2009, p.304.
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ofe] o] AgEA @, AWkl AgEr] B TR AAA AE} o]
TR L W71d¥7 AFALI olsh o] FaFPoke F|EACRE AAGAAR
AE @Fol T3 el QAW FAFAG go| %7hE A PR s 2

o= A gHr)

_l

(2) W&o 33 AP

M. Franz Sedelmayer v. The Russian Federation*}71(1998)2 #Alolol] & U FA}
ko] B 83 A AR, Sd-AdFAYEY A wet A5EF4Y 39
2 FAZ3ESCOS FATEA gAsId FAAA AT FALAL FEEH $
FABHDL AN} olela] gol oA Haol AU SU-AAFAR
< o] FAEA A A% AR TS kel wt FJA ook Ik sk e
BE 599 AW d-S 2005 109 4¢ WA, Aot 5L tiate] A
U WEEEATA E Aot 5Y9 FFIAHFEZEZFA A st 7R 9L
Alopdael Hlgdw 5o F7del disted 3 # glota A240s3ih ol2le
glAlote] FUWAZE 485 = Agkel7] Wil HPds & F glvke Aot

g, FAgARg e Jae Add AL oA, 2
o H&AFEAH2002d A2l B FAH L] AFHHE S FJBsr] Ak Ldel
A 2=9dle] HaH Y-S HAlobrt Afratar JowA tiAMA el At AY S n
Y ZF F RTIHY o] &l AMEEI =

A19%F (o) F=xdle] APtk Aoz 3

o X2
of
ol
38
T
=

37) Rudolf Dolzer and Christoph Schreuer, op.cit, p.241.; UNCTAD, Investor-State Dispute: Prevention and
Alternative to Arbitration, 2010, p.67.; http://inctad.org/en/docs/diaeia200911_en.pdf.

38) Andrea K. Bjorklund, op.cit., p.308.; Albert Jan van den Berg, “Some Recent Problems in the Practice of
Enforcement under the New York and ICSID Convention,” ICSID Review, Vol.2, No.2, 1987, pp.447-448.

39) Mr. Franz Sedelmayer v. The Russian Federation, Award, 7 July 1998. <http://www.italaw.com/sites/default/fil
es/case-documents/ita0757.pdf>

40) Bundesgerichtshof, Beschluss, 4 Oktober 2005, VI ZB 8/05; VIl ZB 9/05.; <http://www.bundesgerichtshof.de>.

41) pal Wrange, “Case Report: Sedelmayer v. Russian Federation,” American Journal of International Law; Vol.106,
2012, p.347.
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1. IS7PEAIES] A7

(1) Z7dAIE9 99

= 7P 8 A E(doctrine of state immunity)S =7F7F A=) Gl A o= & o Ak
tiste] FAFTLH A JAst el 1 Y=g AR LFE A|shs A5l #A
o Y7t Bl Y=o FAPA ot A A HAL BEl aFel s Ad
gdAS PAE F glon, A= A e Bt T Gl 9= FagAe B
H ALkt e AARAAE PAE F gltke A 2Ethe I7EAE gt
zdstd ‘Z7F 2 2 A4t oigk B A (jurisdictional immunities of states and their
property)’43o|H, A= F2 FHAWA| Z(doctrine of sovereign immunity)©| 2t &2
ok 19417194 204171 Z7HA] '—‘?ﬂ"ﬂxﬂi—‘—’- Aja FEF 7]3_*3}_1‘ ARomz F
=71 WAE didolglen, HAATWAA PstAxl exe] BE Pief Alike
tisto] 9178 = ATt

a2y 2041710 Eolot FUEARle] A EEdd A sk
AdA A2 gk vlgto] d7] Az 598 = Aol FAbstAA
TYEHFY TS F7FAAC et dF g AgE T %2‘5 AR A =7V
2ZRE U W Ho] 2388 H9o] gA "Hthe S 2= QAEH HUh o]
gt AldA ge AXEA F71Ee = A" g dEiMe IUAAE Folsta,
H A=A gefo tiaixe o ol I7PHAIE Foskr] gede AgE =rbHAlE
(restricted theory of state immunity)©] &¥+3}= T}

mebA ICSIDe] FAEAE ke AR ATl Aliste A, B Frle B
AN &Fe] dide] 2 F glvke I7MHAIE ol fE AFete 4F & 28 F
NE B AA Eo| T}

F7F S7retA

42) o] A3 FTFa9] o] E(act of state doctrine)> FATITFE A FduUjolA] wjEld BEAS YAl
Apsrol A REoly A= dquiolM I Tl dato] Bl suidol o WA frade
dajds oty "k ol8S B . IVMAAEE A AAS AFomFE wAs= wete], %71E
Sol&e 5% wARE &Fe] Aol AdAiths Aol AR Apol7t Slrh

43) UN Document, “Report of the International Law Commission on the Work of its Thirty-eighth Session,”
1986; UNGA, Official Records, Forty-First Session, Supplement No. 10 a/41/10.

44) Z7pdAAl] B3 wx Hxeol el 18129 AFY  AXAAIANGT A (the Schooner Exchange v
McFaddon, U.S. Sup. Ct. 1982.)°]t}.

45) o] 19981714 AL FAY FAFABMAL FARAR BAstel FUSALAT FsES 59



SHFASHEY S| Edloll AM FHIZR|2| JiMLet 747

(2) F7FdAIZ9 W (source of law)
Z7FAAe # YL T2 AFH |, agln #
of Aol sith IPaAC] #Aete] AL WA AAHE FFe 192609 B
Ph 833ddlE A2 Af - 295t Ak WA YAl =

[e)
7HAAE oA deve AdAEAEe AL 2 F 1972d STl #gt

v
off
i)
18
rlo
Al
N

UNZ3] 29 ol oJte] 19785 ‘=7t B 1 A4kl theh AdAwA|o] gk 3ozt
(Draft Articles on Jurisdictional Immunities of States and their Property)’= 2Hd3s}7] AlZ}s}
ol 1991 6l 2270=2 & HFxeS AER v ks oleloE B =7b=2 =7t
HAle] A HS Tt AMHHAES FE&3ta Uk dE 59, 19761 v ‘9
A H (Foreign Sovereign Immunities Act)’(1976.10.21A41%, 1977.1.19.%+ 5, 1988}
19961 d =3 %) 1978 J=r2] ‘= 7PHA|H(State Immunity Act)’(1978.7.20.% 2 %), 19821 7
yrte] =7PAA(1982.7.15%4F), 1985 e ~Ed dejole] oA (1985.12.164174,
1986.4.1%F) Go] dom, o|odx exEgol Wy]d|, A9 F& 1976\ 5 F ok

Ao n ARAEAA RS ST ATk

(3) ZARY AAAY E

ExEARge Was BdAE ofn deld P ICSIDEABFY T 2
WS ol APAATH] FPL A MY 2 89019 S & + ANk
AARDRAGL 7ol ekl wrhel BRRANE D WA FA e FPRAG
AWAD] B AR @ Fobkw, Frhe AT i oFel Adel] teke] BAA
BEAE @ 5 YrhEFe A Fotel g FAPPRAZRE BALhE o]
050 62 S, dAEE - GAR B Suadve] eddaAs (3 e AN

© )

oy, T3 719 ST SuslAy] AgE 19999 5-E AAH F5o] BITolt ISDSE 1% F4F
A7 7hsdtEE sk 2Fe] T7ketaL glom, FTARAEA A E 7]& BITR 28 Wao] £
Axkg 23713 Stk

46) Brussels Convention for the Unification of Certain Rules relating to the immunity of State-Owned Vessels,
and its Additional Protocol of 1934.; E. 34§ K1926. 4. 1018, 1936. 2.23'4 &) W] - &5 A|s o -
B-5-0]-x290] F 207050l &3] AHEGA o, 1938704 1375 Rte] HEStaL 9 - B Y F 7
Aol vlEshA] kol FatAl aEdAel] a3 Th

47) European Convention on State Immunity(ECSI).; =7} A] Ayt {ofo] #sle] Agd thapzeko @ 1972, 5.
1695 1 1976, 6. 11%-E ZFEHATH

48) 7L % 2004 12€ UNFofo] Aejx ot ofds] Was=] Hatar glvt

49) 12y} g HdjH IrbEAle] AAE AA S obA7MA] ITbEAC #gF HEFAES T AA Bk
ohl, 1004w e] “S]FAY i 9)F/19] BAAAGE 1 Be] FQo] FHA - FAA P97} obd AL
AAY w49 859 A9l FWHAE ARBEAL Etha BAGoRA ADY FHEAR
S AEEiar JThASUAAY 1994.6.22. 90 715 4223).

50) Hazel Fox and Philippa Webb, The Law of State Immunity, 3rd ed, 2013, pp.479-508.



142 HEIAFT B 27 % H 1%

A Aol ARG el HANE, EdAbEe] deelle ddAoR HAE A
FAL3UTh, TAH A A, Fd2dFoly ZIE olddl Foke F87Ide] AL, B
= e frately T, wiviEl HebA - 2£3H4 Ee JAR AR T2 dnkH
o7 A HAET wetA ol2g emALtel el AAHAS Sl feiM e
olell vz o] WAE7]7} glojok dt. FP g WA 27|= shssAR T2
FATOERE olF dojurle fA ¥tk Aol wEM e JFomRE ] I7PEA
B TR A 7] T THedE ARA R AP = ks

a2y elsro] WAIH o2 AR FoAt A, =] 58] aFde] el o
Hjgtel vlg] &9 == A £ Aite] e A, A=l fal 53] BddH 54 o
ool AREE L WAEAT Aol sk sFo A Aok AHE UAY Ee
ado] FARR AR e dA e dEE AN ol deiA e AR gAY HAvt

NG =R =T
o, w7t ek s ol Ay IURAlESE 1
AAAS g s P HFste T7ke] Heeo
ANFAUA T E7HA] Fevkar fiM)S Bt JAHA e A}Eﬂﬂ MEOH frof el
of gt} o Y, FAFARY L oA ol2E UL TPt Aol ZABI] A
Eolgo] #3t o|=rmHFAe] o] AF Il A HTFE NML Capital’ 7153 A,
gz 2011 9€ 28Y #AsH 2 20139 3Y 28Y HWAH S Edlo] «9Fo)
=z

AANAE TS AARAS FF Bek gAW, FUA At dF gAAA)
=7E BAA

oft
K

A Holojof st FAPHA S E7)ske il SAojoktt drp . Hdsta
= 16&‘& ol AEol= EFetn 54499 &

51) Rudolf Dolzer and Christoph Schreuer, op.cit, p.311.

52) 2 EW, FALLHNRACO)Y FAFHel wE FARFoR FIEHBATIAY P #3 FG
Hemisphere Associates LLCAFOIA, T3F-FAHYA(F] 2011 #22 HJPWAE L3 7HHA
st A F7taAFE aesthe 948 WEs| shal vtk Democratic Republic of Congo v. FG
Hemisphere Associates LLC (No.1), 147 ILR 376 (Hong Kong Special Administrative Region of the People’s
Republic of China of Final Appeal, 2011); Democratic Republic of Congo v. FG Hemisphere Associates LLC
(No.2), Lexis (Court of Final Appeal, 8 September 2011).

53) Sally El Sawah et Jorge E. Vnuales, “Note: L’immunité d’ exécution dans ’affaire de 1’ Ara Libertad devant
le TIDM”, 140 JDI, pp.879-886.; <& EW, ¥=9 HHYAL vxTZe] 520 4 JIds A ste W
A zlol thate] o= dE = HA X o ‘EE}IV_ YHH(NML Capital Ltd. v. Republic of Argentina, UKSC 31,
147 ILR, 2011, p.575)8F A1k, o} 23lEuke] zabell ik JRyxA = HfAA Sk

54) Sté NML Capital Lid c. République Argetztitze, 139 JDI, 2012, p.139.; & ARo A A7} © o= JE 2
A ol et SwAdae] GRaS fa AEE SddFolt

55) Sté NML Capital Ltd c. République Argcntme 140 JDI, 2013, p.899.; ¥ AlolA EA7} ¥ OFF'@"E]L}EI
Ak of=dE| Uyt ZeF2s]Abe] of=dlE|UA ol diste] Ztal Qle A B AfAEdAbE R A
Aol At

56) olsh fabe BAL WY xehso) Al BARE, Nogadteh elalelziel AlotlA] FARA diste] o
Aok RE WAT Eoata BAGHedE Eren, A Rl Snd wAE Erlde e
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F

) B ML Coplals] 378 QF5Hed Fde] A19EY A=WE 3
& RF 21 Batel, oh=alElbt UNS Y

wte] A 2 7Y A FANUABEE g
B, A S p AR ohz el el og el

B>

U Jo ot
A
d

2
2

|
=

1-?,

=

S "gatgdrheord 12¢€ 159

HAL] 7)o = olF AdFE A ko o= E U= FAHEAE A
T3his Aol FAP AabS A 2R A dA el =R Al 338
HA S x7|3cha sty e 228 27 FARA Af4kel] thete] WA A oo A A

2
K

[«
2
o
i)
f
N
ot
)
52
i)

(4) TADAL FJ7PAAES] A

SAVGATAZIES] NBTAE Sl =vksk JHRIRte] EAE SR dsV= she
%Xﬂ%ﬂ(%ﬂ]ﬁl"% ARG BAAE FEETE HoA S7MAA R dEAE &
20| E‘r"/‘58>o}f‘1 olfd TAFAE 712E LA

AAe] A5 PG AV ZHES 5 FAG A5 2D
+ Qe TANE BAY ARBAY BAS AT + Ui 10l Ark geba A
sl Aol At FAZYS Afle ADA TARARS GFANA T
o B@ FAHe E2 gEAne
NFe 19760 Agow AFFARAW AR tetel FARAZ ADe= A
A& FHAL605E aF 63)F F, 1988 o] F AYeHA JelE BHoz = 3
Ao ekl ZATESG FABAS el Bejo] FARAE el ABE L)
Adn god, 9F% 1978de] EARAY S ool AHew FAGE hadl o
A HAEAE EAAIDL Sk

obd Fow WAt tatg el g tetole JAS Ak 2 e aEd 20009 #HA
o] SUTW Ambassade de la Fédération de Russic en France c. Cie Noga d’importation et d’exportation, 127
JDI, p.105.).

57) The “ARA Libertad” Case (Argentina v. Ghana), International tribunal for the Law of the Sea, Order
(Request for the Presciption of Provisional measures), 15 December 212, <http://www.itlos.org>.; James
Kraska, “Case Report: The ‘ARA Libertad’ (Argentina v. Ghana),” American Journal of International Law,
Vol.107, 2013, p.404.

58) Georges R. Delaume, “Judicial Decisions Related to Sovereign Immunity and Transnational Arbitration,”
ICSID Review, Vol.2, No.2, 1987, p.412.

59) J. Gillis Wetter, “Pleas of Sovereign Immunity and Act of Sovereignty before International Arbitral Tribunals,”
Journal of International Arbitration, Vol.2. 1985, pp.19-20.

60) Albert Jan van den Berg, op.cit, p.451, p.456.
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2. oA BRI AT

(1) dzd B35AL 29

SV (3 1@3 Aol Agele FARE ol e FPee AN AARAE
% oz AL AR, ICSDFYIY FEPY] mE FATPe] Papol ol S
97 grethn @& 4 gouk, whilE 43 sl B9 AAwse] #u8 TAge] 9uke
el EASER FoEAG U FAMe] HiPH BA% dehi g BA4
AFo] FAZABES AAom olPe P Aol FAA} 2am AT F Ak
A2 FABRY PAe F¥S BA0R Ak & 5 9ok o S HEHA Fue

2 FARbe] o] HME3AQ FAEAN AT 9w H 5 A(diplomatic protection)< Y
Abete] FaHRA| T AR oldS 7 F= UAIRE olH FEE ICI A%
A71g Atele dA7EA A F-at

A FErl=7lES AW ddxY ASUERRSE FHR 23 a(gun boat
diplomacy)ell t@sle] ‘ZHo]E(Calvo doctrine)’6D-& £ FAHEA o] WAt o|=F
AR Exg el A HoH-s sk wa AT T A FAEAY S 8l
Astolol ghhar F7 3 Th6)

gy AR FAE AAE, S2dEe] de we iR FEuETiERE Bt
#E B glojA] ZUMHA RS Adtdor x|t AY A H Z3(calvo clause)S B H
shal, &Y kolvt ICSIDE Fell 7o mA FAFPAA FASTAHE S =dstn
AE Aot} 23|y Jur HoHL Be IUlEC] A= S)

A
ug O]xﬂt ?ﬂﬂﬂ 0}‘4 ATE A= —Z,—XOPL:_ Vel =19

AWM FAA= WTOOﬂ ek Xﬂi?;} T e dYrt AlgE] glens Aile] 2

Fow HelF FARATE WIO AL slo] dwnxde] A4S a7 F =

i)

61) ZHo|Z(Calvo doctrine)& oFZREVFe] AW A} 2R (Carlos Cavio)7} 1896 F43k o]2 o=,
T3 oleehzke] FAATALAN Tl Aokl B BE ARl ART FUoR HFEF o],
N2} 558 098 ve 998 4% 4 o, umvng o g8 uss FAANE oh ®
U= olEe “‘t&t}. ZRO|EL 1 Fof “ZUHRZF(Calvo Clause)’ o2 WAFH ] w2 HFAL] Fgol
obd fJud Wayel FAAQ AGS ouEA HAT F, BRI FAFATY] S7MAAE fA8
T =999 AMd(idea of national treatment)S A A= HAS zta Tk AAME W82 Jan Ole
Voss, The Impact of Investment Treaties on Contracts between Host States and Foreign Investors, Martinus
Nijhoff Publishers, 2011, pp.309-312. %=

62) dwd wAL Wty AFATARe] A Hohol i REAAL ol AAHom vaD b
o glom, FA7} olgf bl AYE el WS Fa ool A% A wupAAe] FA
22 ARett A% olfthn drhAs Y, “FARANAe] et B ZAFAEAN, (et e,
A55A A%, ALt WHedTt 4, 2014, pp.194-195.).

63) Phoebe Okowa, “Issues of Admissibility and The Law on International Responsibility,” in Malcolm D. Evans
(eds.), International Law, 2nd ed., Oxford University Press, 2006, p.484.



ot o] Agelt AdAee he FAEgel YT Husle] 2717 woinl
*/I\‘

= 3
3L AL & Qrke old HEE @ @ge ohlen & 5 girkey

(2) oy B3 @ At

ICIE= dAde] A oA e FAESEols 7|24 o2 FagAel wet &= o
of 3, old we} JwA HeHe J FHAaH AR, FAFAGC] EASHH] e
By EABIAE 11 7 0] IS XKshe Arole duA BHIAHY PAtE
o= A= st Urk

ICSIDE ol gk A of=e =Rl g BpAof=o] & Feofo| wet TS A
2 T AY e AT EAd #Hote] Jud B E FASAY e 7] AHH
g ANEIAE oY "ok m R EAERTE 18 AEsta, FAC MR Fel B <ol
gk B tiste] Wzl AR ERste A-fole 1elskA okdstth, 1
A27% 18 FH)st] FARG] o e FJIPHA| e AFde dud Hads
Yrtd ¢ J5S sk Avked 2 A27x 28 oA T1de] EA4S 9% 9w H
Te, BAAAE S5 98 AvE 5EHo2 ote v Juid
diplomatic exchanges)-> °]ol| E&= 2] Z=vh, 1 83t oA o]t Jua Hoo}
H|ZAA mide] wAie] FARCRE TS DoteAe WESHA 2l odE E9,

200613 ILCYIW R 5 7F% Z<H(Draft article on Diplomatic Protection)66) #|1ZE"% 7%

zote] A g4 owA BEe Bae TARAG] oo AT A EE Wl
BAE walo] el Gel ol AYL olASER eHY & Y, W A @
soll} g HEA Adsne Bolel 1 A4S Fgete AL T, T FAHO

sta lojA FES B quA Hos FASta ARE oAwdt 2X|7F FAAE
A= A= BEsiA] gLt

FASAANEE FAHAITY BFwe sUFAAAE dilste AT R =904
AzolBg ICSIDYEF A262(AB)el whef, oxFAAE Tl FAEAE SEsHA] ¥
T FASAE A Aol AFETE® a2y ICSIDE Y A262(FH)el 2shH, F
Aol FeolzHo 2 BEAFA TS FxAle] tisle] Fal FAFA AL P &
= A AleRe] S5 8 83T £ v st Sl Al 2] 2] ¢S (exhaustion

64) WIOAN M H43l eldel o|gng gistel AALTe Azt AASAY AgE u(A27 e
Fe B 7JER o Fo] AL o]Fo)x7] H)7hA] FH K (financial compensation)e & F UEH A=
F4o] A71H L Qg ICSIDS} hEHoletn & F itk

65) Christoph H. Schreuer et al, op.cit., p.426.

66) 200613 A58k F]ololA ILC7} Q&3] UNFIF ol #A&E3 2jad B5o] 3 %oty F2(Commentary)
o2 ICIolA el <& m glrh

67) 2006 ILC Report, 27 (para 8). Commentary on the ILC draft Articles on Diplomatic Protection, Article 1.

68) Christoph H. Schreuer et al, op.cit., p.403.
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of local remedies)E FTAAIA L] HAZHOZ

T FAgAdAAE alFAZRR Y gdRE FAsAld °

th69 ol gt A-fole TAAE FAFHLY £l BAste A FARATY =

YA oA S or BN ESE EREIT=

= FA €t
A=, FAAPE Sud Bed
EH], FAIEA] e 2,

A& star, FAHTR| =l A ]%
o714 fwA Ko Fd A

s
ted 4 St} ICSIDJ oF 11]645%% 4%
o} o
=3

= A7l M= FAHAI Tl Fel Q] BAFA A 2
FARR e mHdate] wiA 370 ol e ASE
}-:—-am AEANE THTAZRAE dadordt 3k

7E F e AL 10 &%s AVlske Ae A
Jo] A T A8y #ASte] Alofa7lel] W@
o

7_] =
Hate B0l @ <8 SauA #ARIL te dandd felan ee

, el 2w Gabme] ICTe] AR e R A7lEE e R gttt 3 sk
o] A, ICSIDZARG 2] Eoldo deixs Fdolv e EANALAd FolatA] &
@ A2 AN Bael 9 s wEde QA 1Cels A47t Agd
th7h ok AedxoAE - BASTE thE iAW FolokA] %= FHunless the
States concerned agree to another method of settlement)?]2til 33t Qo2 =2 ICSID
A Aol ALl TR wet Pt Aol 2 FAF A A
Tt e =7RE EASANEE nEsteof gith = o] A folle 109 #EHol
FHHBR ICSIDEA A 2 o|g3t AdE EALA T ICT A2 5 g drh

o2

69) C. McLachlan er al, International Investment Arbitration: Substantive Principles, Oxford University Press,
2007, p.88.; N. Gallagher and W. Shan, Chinese Investment Treaties: Policies and Practice, Oxford
University Press, 2009, pp.364-366.; oS £%, 35 BIT AlI5% 7%, T3-FET|HoLZ BIT A|9% 33k
£5 ICSIDEREF A3z FAFATS WEAFEAA] Akl Slojd I RlzA e fnE AT
g dvkal qrAskaL sk

70 FAE] QA FAFARE Y FAZAE AT S
EaRe] Ael FAs} FEaA AQH T, FRARe] Ak BRaH

fgowy FAdAde] FHow A% ANA - A& FE 5

AA= WA AAEE FAAAD ekl ARk EAo] o otshE & o] FAfATe T

A0 F9FS £ & Utk FAFATS ICSIDHY} A6zl whel IUFAlzA e g5E 27 Az

o Hgte 71 F dE AFAS e A2 B2olth dF 59, SAEgolol@vgE BIT A10%

53, ALgtiotehilo} - Wolo)- S22 AAEY BIT A10% 28 58 & & Utk

Christoph H. Schreuer et al, op.cit, p.1109, p.1150, pp.1153-1154, p.1261.; Alan S. Alexandroff and lan A.

Laird, op.cit,, p.1173.

72) dE £Y, ¥5Yd FAFANAE FARANALH R ICSIDF A7 A A5Z)E ] AN & 3789
a4 2 A gl w3 Xﬂ"k%ﬂﬂ SN AYE o R FARAG A TS AT AL ICT
ole] A= et UA ¢

B olfE ol FAEAR st
3%, T ICSIDS] FAEAE WA
Ak FARRAE AR

71

~



SHFEASAHEE S Tl UM FHZX|2| JHMeet /47

V. ZAEAEARA Qe EAdt FAZ

1. ZASAEARR Do) EAlY

(1) FAFATY FAZA 53]
Ao FARAT] FAFAL H9she $A4g00] dEa Q. oled £49)
o EAZA BAAE FAGD drke BddAe 294 Anshe dde te Ao

2, ¥ FASATELY &8rtsHS A7 e akle] E & Uk ol—‘é— Exda=ats
A A FAAES] A=A Aol eS FASa, F7tFdEY /A A 2L
grs oyl gots e AR Sx gl FAdorE Bonlol, JdIFx=, WS
det Fol ICSIDEF A71%0l whel ICSIDY kS 2E S vh glon, o2y 5= &
HZE ngsta Jukm L3 Q% EU, L AEH Aol FRAE St =A@ AZ

PN FAZGE AT A FESATT

E FAFA FNE MAE 9H0 du gk PAFAStE go YR
FAbAe] 24, FABYel AR FARATE Fael Ao s em, FAdE F
Kstet 5ol AgelnlA] AsE Aot Rl z—xﬂm}. aelm FA4A7E AR
AsAon AQe INSnA S Atele @A ustel BAGEh) e Fol v

32

o9& tE Adel= ot S nE 4 itk

T3 B Ao AR SARY o] G M HETRHAH] FIS g
AL /Ride A2 AT AL S SAT FFEA saadoe EHfloY, At
2b Aol I7teRE Aol A 3T Al oS A e A= o
53] FatgAle Aol HETAQ A7t ga, auele] 23 #EAA FA
Azt AgE 3 FARGol FNEE T EFHA aRlo] #EE sheAde] Atk a9
T Efstn FAsAle WTOOAM 9 22 JadAs F4 Z1, 238 SATES ¢
o AE vt AQ(E £, A52xl o3 HAEA T SHALIV FdHstn
71eF oju gt PFAIFTEAE 2 o] 2 & glee BAS L AThAIS3Z). ICSIDEAE

73) olef @ g2 FATARg e X‘ﬁgola‘r% SHolME B =] FAsh AAd dEde] Ao, dAF
A el FRFE H 5 dEs HelM dEsiath

74) thit, EEol] wE %}El A AFol AF= Aol ol %X]%‘E-‘%Ei 604 7 Fof gEe
o %*gﬁit}acsmf}ﬁ‘# A71Z). E3 ICSIDE O ZRE BEEOLE /Y Ao o= o3
o] glew, FAFA uh2 FAIA ] ﬂ‘bﬂr_ TS kel o8 o= A7t el

75) “BIT of Legal Bother,” Business Today, May 27, 2012.; http://businesstoday.intoday.in/story/india-planing-to-ex
clude-arbitration-clauses-from-bits/1/24684.html.

oZ:
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2ol Al 847 - (appellate body)7} AX|=H, Aake] dAGES dHET & Y, HEX 2+
Q(legal errors)E 77 (rectification)FA Y 4 2tet ARl 9 {rleAd S

g A (review)S TWHAET FHAR FARG FoA AgH o2 ot iivk= A
Aol Aot 22} &4&A| E(appellate mechanism)e] =42 FAE L] T/ U2 (the
principle of finality)ollA] A&3tAl H 1, F7F8Q0 Az} v]go] AQEM givt
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76) Yaraslau Kryvol, op.cit,, pp.86-87.; OECD, Improving the System of Investor-State Dispute Settlement: An
Overview, 2006, pp.11-14.

77) World Bank Operational Manual: BP 7.40(July, 2001)-Disputes over Defaults on External Debt, Expropriation,

and Breach of Contract; 53] ICSIDE IBRDQ| 2tsl7|dtolgls HollA ICSIDF A T4 Holde &

ges = JlsAo] ATt

TRk A E, TR EDETAER & 0 IERE,, AZE%, 2013, p.434, p437.; Lucy Reed, Jan Paulsson and

Nigel Blackaby, op.cit, p.186.; Stanimir A. Alexandrov, op.cit, p.323, p.329.; Christopher F. Dugan et al,

Investor-State Arbitration, Oxford University Press, 2008, pp.675-676. 121} ICSIDZF A ¥4 <] o83} IBRD

o tiEAA e #Alel dlste] FejHoletE 4% UAT(Christoph H. Schreuer et al, op.cit., p.1108.).

79) Patrick Mitchell v. Democratic Republic of the Congo*}7, Decision on the Stay of Enforcement of
the Award(30 Nov., 2004) (ARB/99/7), para. 41.

80) 4qf, “FAA-=7 AN AAEY FAH &Y, MA=E, p.109.
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81) http://online.wsj.com/ariticle/BT-CO-20131018-705467.html.

82) CME Czech Republic B. V. v. The Czech Republic, Final Award, March 14, 2003.

83) W.W. Burke-White and A. von Staden, “Investment Protection in Extraordinary Times: The Interpretation and
Application of Non-Precluded Measures Provisions in Bilateral Investment Treaties,” Virginia Journal of
International Law, Vol.48, 2008, p.311.

84) T.W. Wilde and B. Sabahi, “Compensation, Damages, and Valuation,” in Peter Muchlinski, F. Oritno and C.
Dchreuver ed., The Oxford handbook of International Investment Law, Oxford University Press, 2008, p.1056.

85) Luke Eric Peterson, How Many States are Not Paying Awards under Investment Treaties?, May 7, 2010.;
www.iareporter.com 2,

86) THL, ICSIDE kol A= FATA HAHAAS22)7F oA FAREe d&e J35 AT 371 Ak
T ICSIDY oFoll EA8HA] & SARA] dalA e w83 oF A5zl JAATARZE A= A

87) ol# 3t |21, v=+2] Foreign Sovereign Immunities Act(1976)1} %J=+2] State Immunity Act(1978)7} )
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88) 244 9], AA=E, p.99, p.106.

89) Jurisdictional Immunities of State (Germany v. Italy: Greece intervening), I. C. J., Judgement (Feb. 3, 2012),
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90) NiEAKAE, AAA, p.437, pad6; 201011 9Y7HA] Ae4ze] AE AT ICSIDAFT2 U= §ITHLucy
Reed, Jan Paulsson and Nigel Blackaby, op.cit., p.190.).

91) Rudolf Dolzer and Christoph Schreuer, op.cit, p.312.

92) |, "ICSID FAAIE A, 2006, pp.211-212.
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94) olelgt o2&, e oJgk olZ e o] U¥HESHA(GSP) HA7F Atk

95) &A1, “FAA-F7RE EAMAAES] FAH I P, HA=E, p.109.

96) G. van Harten, Investment Treaty Arbitration and Public Law, Oxford University Press, 2007, p.108.

97) Christoph H. Schreuer, “Non-Pecuniary Remedies in ICSID Arbitration,” Arbitration International, Vol.20, 2004,
pp-325-326.

98) C. Brown, “Procedure in Investment Treaty Arbitration and the Relevance of Comparative Public Law,” in
S.W. Schill ed., International Investment Law and Comparative Public Law, Oxford University Press, 2010,
p-687.



152 HEHAF E27 % H 1%

A EAFATA AL E A% 03%’4?&4” Ag ?ZPM |t
W2 SRR TN EAATL ADE A
| 2z Ao Tl %Wéa Alxéé}&% ﬁ@iaﬂl ste A2
Hese] Bel A geldeldns @ £ ok o 3

2k % T U= Hl:l?ﬂﬂ ?Xﬂé— —ErX}XPﬂ?ﬂ o
— O

rr
onl
o
k1
g0
o
pou
o

Jb
é
HU
?
L 5
N
\11
£
kY
)
i
>
Jo
N
oA S

[¢]

il I Eue 6&{9&‘—:— %7}011 o
ks 73%% ‘jﬂu JMOM %x}tssﬂ g olele] AN Hel gPHeR Prhet ¢
7

() TR wFAA 24 7

ExFA A BlEAAQ AR} BE FAS dlgsitin dutdo g wrst
T gk AR FARYGTAE FAERAL Wl diste]l HAAA HES T s

AR7E el el wet adde] Wevdl FARY S Wel=s sk A5 ok
dE EY, IAFe TARYNTe] A 14 AR st = el sk
20124 W=e] BITREEA AB4xe FARER= 44 g 9 oA, dilA =0l =
Auidolt Qg ol A H oA FEste Ao® Hol gle Af, Aate] 433
Bl dieiArt #gs WE & vk et gloh 3 Ajrke] 933 Hel e =
A= ol B % ool AFer HAd F g HAY e =
gt mebd SRR @ SRR s e WY A3 jln, 3=
< Aol @gstel WiE 5 glThio ol g FP oa] WHAle TAHWES SN
WA= 2732 E(restitution of property)iel™, fiyoletal AHd 29| A& & 5

ol TABPHIE W Ago] firt.
AS7HA AEG T2 AtelolA yehd viel o], AR = /M) oyt
Chorzow PCIIZZALONCA Al A= ol w2t ko] ERskA] E3kvieta FApxp7t &F

T F UAE FYE Sl g o Agstar lvhio) mepx FASAA = 2lolA

o

99) T.W. Wilde and B. Sabahi, op.cit., pp.1059.; C. McLachlan er al, op.cit, p.341.; TEkHE, DA, p.423,
p4269] 745 335,

100) 7Hubcie] 2003 BITEREA Al44F, NAFTA A1135%, 20079 2 A7FEZE2F A A7), 200811 A2
S S=dA(A18X), 20129 FFUAFAFAFISE 9F) T& ol FAke #A4S FiL 9l

101) 1927\ A ZAAFAPC) 2] Chorzow factory" A FAN =« %%’41&01 Hlj o
SAHe] ARk QS Mt vk AEHOR w7t AANHANE EHYY
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102) LG & E Energy Corp., LG & E Capital Corp. and LF & E International, Inc. v. Aegentine Republic’}7],
Award(25 July, 2007), LG & E (ARB/02/1), para. 31.; Biwater Gauff (Tanzania) Limited v. United Republic
of Tanzania’}7l, Award(24 July, 2008), Biwater (ARB/05/22), para. 776.; Impregilo Sp.A v. Argentine
Republic’}31, Award(21 June, 2011), Impregilo v. Argentina (ARBf07/17), para. 361.; Chevron Corporation
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and Texaco Petroleum Company v. The Republic of Ecuador’}71, UNCITRAL Final Award(31 Aug., 2011),
Chevron I, para. 308.

103) Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, Decision on Jurisdiction (11
Apr. 2007), Award(l June, 2009), Siag (ARB/05/15), paras. 544-546.

104) Desert Line Projects LLC v. The Republic of Yemen*}71(2008)°1 4 A4 F-= I A% <12 BITH WS o
Azola, olm Qlstel EAAe Algolut Fatol Telg Holele] Atk ol F2 A4l
2179359 th(Award(6 Feb., 2008), Desert Line (ARBJ05/17), paras. 289-299.).

105) 7Hle] A3 WTO9F 22 bR 71 e AAT 5 A 3FH WTOTHE S 7t
3, 7P RIS AFS welsd Havk glAl Hol 240 Hlmlﬁ‘rﬂ“ o] o] 9l
7} ICSID 9] ko] Ha gl o3 Ak ITod A2 FH| Y3l AL =209 & G
AL o7 =7t o Axe Wols Oixlxl &%

106) B. Sabahi, Compensation and Restitution in Investor—State Arbitration: Principles and Practice, Oxford
University Press, 2011, p.64.

107) Sentence, 7Texaco, paras. 97-112. cf Tanzania Electric Supply Company Limited v. Independent Power
Tanzania Limited*}7, Final Award (12 July, 2001), (ARB/98/8), para. 65.

108) CMS Gas Transmission Company v. The Argentine Republicrt?!, Award (12 May, 2005), CMS (ARB/01/8),
para. 406.; loan Micula, Volrel Micula and others v. Romania’}?7l, Decision on Jurisdiction and
Admissibility (24 Sep., 2008), Micula (ARB/05/20), paras. 166-168.; Burlington Resources, Inc. v. Republic
of EcuadorA}71, Procedural Order No.1(29 June, 2009), Burlington (ARB/08/5), paras. 69-71.
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109) CMS Gas Transmission Company v. The Argentine Republic’}71, Award(12 May, 2005), CMS (ARB/01/8),
paras. 406-407.

110) Antoine Goetz et concorts c. République du Burundi, Affaire CIRDI ARB/95/3, 10 fevrier 1999.

111) ATA Construction, Industrial and Trading Company v. The Hashemite Kingdom of JordanA}71, Award(18
May, 2010), ICSID Case No. ARBJ08/2.
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112) B. Sabahi, op.cit., pp.65-71, pp.73-86.
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ABSTRACT

An Improvement Discussion of Remedy in the Enforcement

Mechanism of the International Investment Arbitral Award
Sung-Kyu Hong

When any investment dispute arises, the investor has to exhaust the local remedies
available in the host state, and according to the agreement between the parties, the investor
is filed to the ICSID arbitral tribunal to seek arbitral awards. At this time, if the arbitral
tribunal decides that the investment agreement has been violated, it normally demands the
host state to provide financial compensations to the investor for economic loss.

According to the rules of the investment agreement, the host state is supposed to fulfill
the arbitral awards voluntarily. If it is unwilling to provide financial compensations
according to the arbitral awards, however, the investor may ask the domestic court of the
host state for the recognition and enforcement of arbitral awards. In addition, if the host
state is unwilling to fulfill arbitral awards on account of state immunity, the investor may
ask his own country (state of nationality) for diplomatic protection and urge it to demand
the fulfillment of arbitral awards. Effectiveness for pecuniary damages, a means to solve
problems arising in the enforcement of investment arbitral awards, is found to be rather
ineffective. For such cases, this study suggests an alternative to demand either a restitution

of property or a corrections of violated measures subject to arbitral awards.

Key Words : Investment Dispute, Investor, Arbitral Awards, Recognition and Enforcement,

Diplomatic Protection, State Immunity, Financial Compensations.



