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ABSTRACT

Some Questions on the Effect of an Arbitral Award and Restriction
of Trial Level in Other Separate Actions Under the 2016 Korean
Arbitration Act

Jin-Ki Yoon

This paper examines some questions and issues of the effect of an arbitral award, and
discusses about the restriction of the trial level in other separate actions permitted under
the existence of grounds of setting aside arbitral award after the amendment of the
Arbitration Act in 2016. Because there are no interests of litigation in the action for
setting aside arbitral award due to the exclusion of res judicata by provisory clause of
Article 35, filing an action for setting aside is not allowed even when the grounds of
setting aside exist.

If we examine the precedent on possibility of retrial for excluding the outward form of
invalid judgement, we can find that the court did not approve the retrial. Therefore, the
action for setting aside that which is for excluding the outward form of an arbitral award
will not be allowed for filing. On the issue of whether an arbitral award having a ground
for setting aside can be an object of the action for setting aside for excluding its outward
form or not, the views of scholars are divided.

In the case of an arbitral award that has grounds for setting aside, it could be
interpreted that the arbitral award would not have a formale Rechtskraft or effect of
sentence (bindende Kraft). Even if there is formale Rechtskraft or effect of sentence
(bindende Kraft), the significance of existence of action for setting aside arbitral award
under paragraph 1 of Article 36 is reduced because other actions separate from arbitration
is permitted under the 2016 Act.

The amendment of the Arbitration Act in 2016 provides an opportunity to review the
position and the role of action for setting aside the arbitral award. It also requires further
studies on efficiently treating other actions separate from arbitration. Because the restriction
of the trial level of other separate actions can make arbitration active by making
arbitration procedures become 3 trial levels from 4 trial levels, it needs to be solved with

legislative action. Specifically, if the trial starts at the stage of trial on appeal, it can
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utilize the strength of both the arbitration and the litigation, playing a chief role in
boosting arbitration by removing the problems of action for setting aside and enabling

arbitration institutes and the person interested to promote the activation of arbitration.

Key Words : arbitration act, arbitral award, effect of arbitral award, res judicata, effect of

sentence, bindende Kraft, setting aside arbitral award, arbitration



