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ABSTRACT

Arbitrator’s Duty to Disclose in the Context of U.S. Law: Focusing

on Case Law’s Evident Partiality
Seung-Nam Shin

The FAA provides that a district court may make an order vacating an arbitration award
upon the application of any party to the arbitration where there was evident partiality on
the arbitrator’s behalf. The U.S. Supreme Court in the case of Commonwealth Coatings
Corp. held that arbitrators must disclose to the parties “any dealing that might create an
impression of possible bias.” Justice White attempted to limit the scope of evident
partiality to instances where an arbitrator has a “substantial interest” in the dispute before
disclosure is required.

The Second Circuit held that if an arbitrator thinks that a nontrivial conflict of interest
might exist, the arbitrator must either (i) conduct an investigation into the potential
conflict, or (ii) disclose to the parties why he or she thinks there could be a conflict.
Further, the arbitrator must disclose his or her intent not to investigate the matter. By
utilizing a reasonable impression of partiality standard, the Ninth Circuit held that evident
partiality can exist despite an arbitrator’s actual acknowledgement of a conflict, and if an
arbitrator fails to discharge his or her duty to investigate potential conflicts of interest, his

or her constructive knowledge of the conflicts can give rise to evident partiality.

Key Words : Evident Partiality, Impression of Bias, Substantial Interest, Arbitrator’s Duty

to Disclose, Duty to Investigate, Reasonable Person Standard



