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Investigation of Disputes for Nominated Sub—contractor(NSC)
—Focused on the Judicial Precedent of NSC issues in Singapore, Malaysia and Hong Kong—
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Abstract : Many disputes are happened with various causes in overseas construction projects., One of major disputes
is closely related with nominated subcontractors (NSC). This paper investigates 30 judical precedents for Singapore,
Malaysia and Hongkong to analyze the detailed disputes related with the NSC, and then the judical precedents are
classified into 6 categories: Delay and Defect Trouble (T1), Contract Relation (T2), Payment Trouble (T3), Set—off
(T4), Liquidation (T5) and so forth (T6). According to the analytical results, the frequency of occurrence of disputes is
considerably related with social and economical changes, and the dispute between NSC and employer for residential and
commercial building projects is the most frequently happened case. As the results of analysis, therefore, it is concluded
that the employer needs to response aggressively to the problems related with NSC, and it is also important to make
the council for communication among related bodies, Furthermore, the institutional reform that make the role and
the responsibility of employer consistent under considering contract terms and conditions is considered as the most

important and fundamental issue,
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Table 1. Court system of Singapore, Malaysia and Hong Kong

Table 2. List of related researches

Singapore Malaysia Hong Kong Type Year| Author Title
Court of Appeal Federal Court ) Standard Form Building Contracts and Dut
. PP Court of Final Appeal 1999| Convery K Y
Supreme |Civil Cases Court of Appeal of Care
Court Court of Appeal A Study on the Unfair Aspect of Specific
High Court High Court ) 2004| Choi
Court of First Instance o Provisions in the Construction Contract
District Courts Sessions Court District Court Effect of conditions precedent on building
Sessions Magistrate Court  [Magistrate Court |Magistrates” Court 2006 Osborne contracts
Family Court Penghulu’s Court |Lands Tribunal . N .
courts and , . ) Supardi | The Legal Conditionality of Performance
. . |Coroner's Court Juvenile Court Labour Tribunal 2006 ) ) )
magistrates ) ] . ) et al. |Bond in Malaysian Construction Contract
courts Juvenile Court Small Claim Court |Small Claims Tribunal Judicial
i i i .| Building Owner's Responsibility and Tenants'
Commumty Cgurt ObsceneyAmcIeTnbunal interpretation | 2009 | Takahashi : g p y
Small Claims Tribunal Coroner's Court on One in Stock ERA
construction A Study on the Improvement of Force Majeure
; contract 12010 Cho Clause in Government General Construction
! Contract Conditions through Case Analysis
Court of Appeal
i PP 5012 Cho A Study on the Interpretation Trend of Current
Supreme Court ! T—Appeal Cases for Warranty in U.S.A
HE e LA gy
i i . 1 2012 Lim Essence of Time in Construction Contracts
High Court I High Court |}
H Identifying Regal Matter Of Japanese
! Y = first j
L first instance | 2012| Takahashi Architect Contracts Considering Professional
Appeal H Responsibilities in English Law and American
ik i Law
Sessions courts | ! '
and : District Court i ! 2002 Lee  |AWeb—based Model for the Analysis of
magistrates’ 1 ! etal. |Construction Delay Claims
courts | N -———= —' Risk : -
first instance ! tactor and Yun An Extraction of the Risk Events and
effect 2003 ot al Response Strategies based on the
: . . " |Construction Claim Cases in Korea
Fig. 1. Structure of trial system analysis
2005 Lee Interpretation of Concurrent Delays in
5 YL shFAlolN BEE N, A ARG Rs Consteton
] 5 ol ° P 12010 Lee An Analysis of Judicial Precedents for
2/& 71“1:].'011]1, /El H'L]"J ‘ELE7]' ;Q ‘l—‘ILE OV]'O 73]7‘ 1 aymen et al. |Progress Payment to Subcontractor
A1 ke A wigdo] o 15 oA Mgyt o] %
[ o 3 o o — - — —
§- el a4 He(Court of Appeal, 39| Z-oll= @ e Bl A ko] At o] 9o, =2

Court of Final Appeal)ollA] Baetch(Fig. 1).

21 7|= 07 25 n&t

e 24

Hof Bt o] FFE @
oA S8 A ZaAES HHE TS
2Eo 2RI TS Bajshe 9
gl metA 2] 74| A=

=2 HMi63 M= 20154 1€

= ol 2 g

°ofsl7] #fsted =<l

ftE

st G

éT:

=

B53) 4= QItHTable 2).

A= o| Ao} 7o} ot Z70o] WE ¥E A8 oo o
A £o] 28 Ygo|tiConvery 1999, Choi 2004, Osborne
2006, Supardi 2006, Takahashi 2009, Cho 2010, Cho
2012, Lim 2012, Takahashi 2012).

@ P 84 =5 Yl ko] Bt A9t 1 2laa w9
oAl | 24 Soto] s o] LA Eo n]3]
= 9FE tFe ol = _EX“EOH FEE A=
AT Q91 E&3al AT Q910 Hul TAS 1%

a19ItHlee 2002, Yun 2003, Lee 2005),

@ FAH] A& et A 1 FAR] AL Z2AHE 2
ASol7 a3k ROl AT A 2] Bl Ard o2 Z7)
HASIAL Qlet, o= AE- TRt AlokAol L Yi-go] et
3| W7)=]7] o & AR ETHLee 2010).

olo} o] e A7} maaAleo] Aok 271 Y elad
A A7 1FEo] ik, B2l 8-S ZRAE BR)o) Al
2 R 11 Sy AL BAsle] ZRAE BAE L
Astale A ZRAE ) Bl A5HoR B
oho fash Aol Bala it Ao,



OtAlof 24

I Singapore
I Malaysia
I hongkong

Asian Financial Crisis
(1997)

1 990 1 995

Lehman Brothers
Financial Crisis (2008)

14

Number of Judicial Precedent

2000
Years

2005

Fig. 2. Number of judicial precedent for NSC

P — |
El_é-lI

3. NSCEH|9] 7]

A7pEE deofAof 1ejal SFo] AR Alel w4
5 AR W Rz ) 2 AHIAE Selo] Nominated,
Named, Designated, Subcontractor 5-2] NSC2} & H 7]
Qo2 AAlsle] 11749 13} B4 g gl AAskact
o529 Y4-& HESI NSC7t 543814 71U NSC7F &
o] GARPZE obd 87719] WIS ol 22 M A AT
12 ol Al= NSCRAE thHeal ¢li= 30719] (o8} NSC
HH)E o= NSCEA] a2t 71 AHof w3t 7)<
A4S AR HTable 3).

Aol Mol X st=Z RHNSC) 2ol 25t

Tt — Avtz= 2o|Alot J21 32 HaE FAe= ~
317/ 2ME St s 24
3.1.1 NSCEH| 2| LM F0|
NSCEA9] Y F&S BA4817] $lsto 25 o] Y
27l YAE 7108 NSCHHEIE Aelatyl), AJ7eas]

NSCHH|= 1989WHE] 2008W7HA] 12710] 543192

1990t Z8k} 2000 Zuto] FEH oz Exos}M]:}
dhe|o] A|oke] NSCHH|:= 197435 E 2012W717] 1140] &
Astar glom, 19749 A WA H7F 55Tt 0% 25
| 7F NSCEAIe s w7 57d3kA] eekot 1999

o] TVt SHBHE Ao ARSI 3] 20109
HE 347t 6 (I oA 10} 2] 54.5%)°] AFHoRE 5
Zhaelet. el 352 7P A2 6719 NSCHE|7t 24}
Eojglem, 1990 %iWITEi 20009 ZREZI7AA= oF 2
,\,31501] Hﬂ_ FHEQ,] H]EE uuﬂf;].orh;}

NSCH| 2] 57 A Ao Wsle} AL 9L
o A7| H& o2 A4S Bl 9thFig. 3). £3
2008 AIA| A $171(Lehman Brothers Financial Crisis)
WA o] %o kA s} 1997 ofxlof A $]7](Asian
Financial Crisis) ©]%-2] NSC##| 9] o= |2
EfLRa Qlek, WA 1995WRE] 1998 A7kA] AA| A} A
=7} 9 X oA NSCHeE|7} 570HA] ehoket, 1efut 1999

R}

= o
0712}-1__

4 o|THE] 2000 ZubrkA| NSCoe|7} vlds] S4ksla
Qlek, ofe} -2 1999 FE] o NSCHe| 9] S7h= Aol 4

REE 7748 T2iek 19974] ofxjo} A7) 917le} Bl

350 4 I |
| |
== Singapore GDP I I [ 9
300 1 | I 0
=—dr— Malaysia GFD 7
| Hong Kong I Z
. = @~- Hongkongz GDP lg | 5
250 4 I 1 [
& © Singapore -Judical Presadent | B
% Singapore 5
= A Malaysia -Judical Presedent ré O
S 200 1 I 3
= ® Hongkong -Judical Presedent ”~ I o
S’ g o0, Judicial precedents for NSC _:;
0 1501 Judicial precedents for NSC " | Maaysa jafterLelmanBrothest -z
© after Asian Financial Crisis(1997) » |Financial Crisis(2008) =
~ | - =
100 | 12— A 3 B
\ =
2
| A /l g
1 | ’ 2
\ s
A ql\ . ’é,
0 . ‘ ‘ ‘ ‘ —Lo
1978 1984 1089 1094 1999 2004 2009 2014
Years



Table 3. List of judicial precedent on NSC system

Project data Court Principal content Stakeholder
No. | Countr Case Name Year
Y Type | NSC Work |1st|2nd|3rd|T1|T2|T3|T4|T5|T6|CL| A |GC [\ISSC?
R —
S1 | Singapore |Re Sanpete Builders (S) Pte Ltd 1989 de(\a/el - @) O Al O
) Joo Yee Construction Pte Ltd (in liquidation) v
2 Inst. - A
S2 | Singapore Diethelm Industries Pte Ltd and others 1990 nst © ©
S3 | Singapore |Lojan Properties Pte Ltd v Tropicon Contractors Pte Ltd | 1991 | Resi. - @] O [ ]
L & M Airconditioning & Refrigeration (Pte) Ltd v S _ Air— ] )
S4 |8 1993 | Resi.
NGAPOTE |\ Shee & Co (Pte) Ltd es! conditioning © © ©
A Building Servi Pte) Ltd v Greatearth ] ]
S5 | Singapore urum u.‘ ing Senvices (Pte) v reatear 1994 | Resi. Pipe O O Al O
Construction Pte Ltd
) The Management Corporation Strata Title Plan No . )
. A
$6 | Singapore 1933 v Comtech Corporation Pte Ltd and Another 2000| - Resi Window © © ©
lobal F Pte L Eng Li i
S7 | Singapore Global acafie (S)' tfe td v Eng Lim Construction 2001 | Indust. Facade | O o NG
Company Private Limited
LKA jon Pte L h i
s8 | Singapore ng Construction Pte Ltd v Chubb Singapore 2002 | Indust. M&E o o ol a
Pte Ltd
) Hitachi Plant Engineering & Construction Co Ltd )
. - A
S9 | Singapore and another v Eltraco International Pte Ltd 2003|  Resi © © o
intal E ise Pte L Multipl i
510/ Singapore Sintal Enterprise Pte Ltd v Multiplex Constructions 2004 | Resi. Stone o o Al 0
Pty Ltd
S11 | Singapore |Wishing Star Ltd v Jurong Town Corp 2008 | Complex Facade @] @] A [
Yap Boon Keng Sonny v Pacific Prince International .
. A
S12 | Singapore Pie Lid and Another 2008 | Resi ID @] @]
~|Alliance Engineering CO SDN BHD v San Medical .
. A
M1 | Malaysia Development SDN BHD 1974 | Inst Equip @] O [}
M2 | Malaysia Lightwetght Concrete SDN BHD v Nirwana Indah 1099 | Comm. Facade o ol a o
SDN BHD
M3 | Malaysia |Antara Elektrik SDN HD v Bell & Order BHD 2002 | Comm. - O O Al O
M4 | Malaysia |Lightcraft (KL) SDN BHD v Fortune Valley SDN BHD| 2007 | Comm. Light O O O
. |Quality Concrete Holdings BHD v Classic Gypsum
M Mal 2 - - A A
° aaysia Manufacturing SDN BHD & Ors 008 © ©
M6 | Malaysia |Asiapools (M) SDN BHD v IUM Construction SDN BHD| 2010 | Resi. Pool O O AL O
Air— .
M7 | Malaysia |Seloga Jaya SDN BHD v UEM Genisys SDN BHD 2010 | Comm. _Ir ) @] O A
conditioning
Guthrie Land ing SDN BHD v Hasrat Usah .
M8 | Malaysia uthrie -andscaping v nasrat Usanha 2011 | Comm. Garden @] O Al O
SDN BHD
~ |Qimonda Malaysia SDN BHD (in Liquidation) v
- - A| A
M9 | Malaysia | jiabena SDN BHD & Anor 2012 © of |®
~|Paramount Engineering & Construction SDN BHD v .
- A
M10| Malaysia Beaumount SDN BHD 2012 M&E @] O @]
M11| Malaysia Majiutera SDN BHD v Kerajaan Malaysia, Jabatan 2012 _ M&E o o A o
Kerja Raya
H1 |Hong Kong|Jardine Engineering Corp LTD & ORS v Shimizu Corp | 1992 | Inst. - O O Al O
H2 |Hong Kong|Attorney General v Shimizu Corp 1994 | Inst. - O O AL O
Golden Sand Marble Factory LTD v Easy Success
- - A A
H3 |Hono KONG e o orises LTD & ANOR 1999 © o o
Bank Of East Asia LTD v Tsien Wui Marble Factory
- - A A
H4 |Hong Kong LTD & ORS 2000 OO0 [
Chun Wo Building Construction LTD v China N
H5 [H K 2 . | Firefigh A A
5 |Hong Kong . chants Tower Co LTD & ORS 000 Comm. | Firefighting o o o
hindler Lifts (H K LTD
H6 | Hong Kong | SoNndler Lifts (Hong Kong) LTD v Ooean Joy 2003 | Comm. Lift o) 0 A 0
Investments LTD
Thorn Security (Hong Kong) LTD v Cheung Kee ) R
H7 |H K 2 Resi. | Firefigh A
7 |Hong Kong Fung Cheung Construction Co LTD 005 es! refighting © © ©
Sum 1121189555 |3|3|13|1 24| 27
3% Remark
Resi. : Residential T1 : Delay & defect trouble CL : Employer O : Plaintiff
Comm. : Commercial T2 : Contract relation trouble A Architect @ : Appellant
Inst. : Institutional T3 : Payment trouble GC : Contractor A @ Defendant
Indust. : Industrial T4 . Set—off NSC : Nominated subcontractor A : Respondent
T5 : Liquidation
—  Non—description T6 : etc
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Table 4. Frequency of stakeholder in judicial precedent

Employer Architect Contractor NSC

Singapore 412 012 10/12 10/12
Malaysia 5/11 0/11 9/11 10/11
Hong Kong 4/7 1/7 5/7 77

All 13/30 1/30 24/30 27/30

NSCEAl= H=agAte} sheg Aok Wi NSCE U=
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Table 5. Relationship of stakeholder

Countr ’ ’
X y Singapore Malaysia
(region)
Employer Employer
Relationship
cmmmri_ Nominated Contractor “m—— Nominated
Subcontractor 4 Subcontractor
Countr
. y Hong Kong All
(region)
Employer 1 Employer 1
Architect
Relationship
Contractor mmm—— Nominated Contmcmri_ Nominat ted
4 Subcontractor Subcontractor
#Remark

A —3—>8 : Three precedents with plaintiff(Appellant) A and defendant

(Respondent) B.
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Table 6. Type of NSC troubles
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Code T1-1 T1-2 T2 T3-1 T3-2
Typs Delay & defect trouble Delay & defect trouble SeliEs ke Payment trouble Payment trouble
Y (by NSC) (by employer) (Direct payment) (Pay when paid)
Employer Delay Trouble Employer
Employer Poy ploy E))n ayymsn ©
Claim for A
damages Claim for
A4 damages
Contractor Claim for Direct
Structure d Contractor Claim for Contractor Contractual W M
damages Claim for Contractual
Y damages relationship
Y
Delay & Defect Trouble N S
Singapore
naap S1, 54, 56, 510, 512 None S8, 511 s2, 59 None
case
Malaysia
M11 None M3, M4 None M5, M6
case
Hong Kon
grong H4 H1, H2 H6 H3 None
Case
Code T4-1 T4-2 T5 T-6
Set-off Set-off Lo
Type (by contractor) (by employer) LIElEEE g
Employer Employer
\L‘ u 4 Employer
Set-off pebt 4
4 relationship
Contractor Direct
Structure Contractor Payment Contractor rem'f.?ue:‘smp None
Set-off
Debt
Y relationship
NSC 4
Delay & Defect Trouble
Singapore S5, S7 s3 N N
aase ’ one one ¥ Remark
Malaysi : Stakeholder
:;Sy:'a M1, M8 None M7, M9, M10 M2 [ s
@ : Cause of Trouble
Hong Kon
Cgase ¢ None None None H5, H7 < . Claim
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Table 7. Responsibility of NSC trouble T1-1 case

e Stakeholder
Stage Responsibility Case
CL | A | GC |[NSC
Before the Delay with late nomination St ©1- - -
formal contract by employer
with NSC y ploy S12 | A - A -
S4 | -] -]101]0
After the f |
ertme orma Responsibility for the delay | S6 | — | — |Inso| O
contract wih and defect of NSC
NSC S10 O | O
MIT] A | =] O | =
After Responsibility for the affect
H4 | — | C -
completion | and inspection of NSC work ) ©
% Remark

CL : Employer, A : Architect, GC : Contractor, Inso : Insolvency
O : Full responsibility, A : Partial responsibility
X None responsibility, — : Non—description
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Table 8. Responsibility of NSC trouble for T1-2 case

Stakeholder
Stage Responsibility Case
CL | A | GC |NSC
After the formal Responsibility for the H1 - - A AN
contract with NSC delay of employer H2 _ _ A A

% Remark
CL : Employer, A : Architect, GC : Contractor
O : Full responsibility, 2 : Partial responsibility
X = None responsibility, — : Non—description
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Table 9. Responsibility of NSC trouble for T4 case

Stakeholder
Type Responsibility Case
CL | A | GC |NSC
S4 | - 1O | X |-
Deduction by Calculation of money for M1 B N
contractor deduction
M8 | — | = | A -
Deduction by Calcu\ahonoflmoneyfor - - lol«x _
employer deduction
3 Remark

CL : Employer, A : Architect, GC : Contractor,
O : Full responsibility, A : Partial responsibility
X None responsibility, — : Non—description
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