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26) International Custom Products, Inc. v. U.S., 467 F.3d 1324° 1327 (C.A.Fed.,2006), “Although we have described subsection
1581(i)(4) as a “broad residual jurisdictional provision,” Miller & Co. v. United States, 824 F.2d 961, 963 (Fed.Cir.1987),
and even a “catch-all provision,” Norcal/Crosetti Foods, Inc., 963 F.2d at 359 (Fed.Cir.1992), “the unambiguous precedents of
this court make clear that its scope is strictly limited,” id., and that the protest procedure cannot be easily circumvented...”

27) Ford Motor Compay v. United States, 978 F.Supp.2d 1350 (United States Court of International Trade, 2014).

28) 19 US.CA. § 1514.

29) Hartford Fire Ins. Co. v. U.S., 648 F.3d 1371, C.A.Fed., 2011.

30) Hitachi Home Electronics (America), Inc. v. U.S., 661 F.3d 1343, C.A.Fed., 2011.

31) 28 US.C.A. § 1581 (a) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to
contest the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930.
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32) Hitachi Home Electronics (America), Inc. v. U.S., 661 F.3d 1343, 1345 C.AFed., 2011.

33) Hitachi Home Electronics (America), Inc. v. U.S., 661 F.3d 1343, 1345 C.A.Fed., 2011.
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35) 19 U.S.C. CHAPTER 1-27.

36) 19 CFR.

37) United States International Trade Commission, Official Harmonized Tariff Schedule, 2015 %25, http:/fwww.usitc.gov/tata/htsfindex.htm,
2015. 08. 02. H<.

38) Spak, G. J. Hansen, F. R. and Hickman D. J., “2011 INTERNATIONAL TRADE LAW DECISIONS OF THE FEDERAL
CIRCUIT”, 61 AMULR 1105, 1113, American University Law Review; April, 2012.

39) AAA p 1113
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40) Store WALL, LLC v. U.S., 644 F.3d 1358, 1362, C. A Fed., 2011.

41) http:/fwww.usitc.gov/publications/docs/tata/hts/bychapter/1000gn.pdf, 2015. 08. 03. <.
42) Dell Products LP v. U.S., 642 F.3d 1055, C.A.Fed., 2011.

43) Dell Products LP v. U.S., 642 F.3d 1055, 1061, C.A.Fed., 2011.

44) Dell Products LP v. U.S., 642 F.3d 1055, 1059, C.A.Fed., 2011.

45) Lemans Corp. v. U.S., 660 F.3d 1311, C.AFed., 2011.

46) Lemans Corp. v. U.S., 660 F.3d 1311, 1315, C.AFed., 2011.
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47) Lemans Corp. v. US., 660 F.3d 1311, 1318, C.A.Fed., 2011.
48) Lemans Corp. v. U.S., 660 F.3d 1311, 1318, C.A.Fed., 2011.
49) Ford Motor Company v. United States, 978 F.Supp.2d 1350 (United States Court of International Trade, 2014).
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50) Ford Motor Company v. United States, 978 F.Supp.2d 1350, 2014.

51) Ford Motor Company v. United States, 978 F.Supp.2d 1350, 1351, 2014.

52) 19 USC § 1520(d) Goods qualifying under Free Trade Agreement rules of origin
Notwithstanding the fact that a valid protest was not filed, the Customs Service may, in accordance with regulations
prescribed by the Secretary, reliquidate an entry to refund any excess duties (including any merchandise processing fees) paid
on a good qualifying under the rules of origin set out in section 3332 of this title, section 202 of the United States-Chile
Free Trade Agreement Implementation Act, section 4033 of this title, section 202 of the United States-Oman Free Trade
Agreement Implementation Act, section 203 of the United States-Peru Trade Promotion Agreement Implementation Act,
section 202 of the United States-Korea Free Trade Agreement Implementation Act, section 203 of the United States-Colombia
Trade Promotion Agreement Implementation Act, or section 203 of the United States-Panama Trade Promotion Agreement
Implementation Act for which no claim for preferential tariff treatment was made at the time of importation if the importer,
within 1 year after the date of importation, files, in accordance with those regulations, a claim that includes-

(1) a written declaration that the good qualified under the applicable rules at the time of importation;

(2) copies of all applicable NAFTA Certificates of Origin (as defined in section 1508(b)(1) of this title), or other certificates or
certifications of origin, as the case may be; and

(3) such other documentation and information relating to the importation of the goods as the Customs Service may require.

53) Tariff Act of 1930, 19 US.C. § 1484(b); 19 US.C. § 1401(s) “The term “reconciliation” means an electronic process,
initiated at the request of an importer, under which the elements of an entry (other than those elements related to the
admissibility of the merchandise) that are undetermined at the time the importer files or transmits the documentation or
information required by section 1484(a)(1)(B) of this title, or the import activity summary statement, are provided to the
Customs Service at a later time. A reconciliation is treated as an entry for purposes of liquidation, reliquidation,
recordkeeping, and protest.” 19 U.S.C. § 1401(s).

54) Ford Motor Company v. United States, 978 F.Supp.2d 1350, 1351, 2014.
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55) United States v. Mead Corp., 533 U.S. 218, 227, 2001; United States v. Morton, 467 U.S. 822, 834, 1984.

56) Ford Motor Company v. United States, 978 F.Supp.2d 1350, 1356, 2014.

57) Merck & Co. Inc. v. US., 435 F.Supp.2d 1253 (CIT, 2006).

58) Merck & Co. Inc. v. U.S., 435 F.Supp.2d 1253 (CIT, 2006).

59) 19 U.S.C.A. § 1313(j)(2) Subject to paragraph (4), if there is, with respect to imported merchandise on which was paid any
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duty, tax, or fee imposed under Federal law upon entry or importation, any other merchandise (whether imported or
domestic), that--(A) is commercially interchangeable with such imported merchandise; (B) is, before the close of the 3-year
period beginning on the date of importation of the imported merchandise, either exported or destroyed under customs
supervision; and (C) before such exportation or destruction-- (i) is not used within the United States, and (ii) is in the
possession of, including ownership while in bailment, in leased facilities, in transit to, or in any other manner under the
operational control of, the party claiming drawback under this paragraph, if that party-- then, notwithstanding any other
provision of law, upon the exportation or destruction of such other merchandise the amount of each such duty, tax, and fee
paid regarding the imported merchandise shall be refunded as drawback under this subsection, but in no case may the total
drawback on the imported merchandise, whether available under this paragraph or any other provision of law or any
combination thereof, exceed 99 percent of that duty, tax, or fee...

19 US.CA. § 1313(j) (4(A) Effective upon the entry into force of the North American Free Trade Agreement, the
exportation to a NAFTA country, as defined in section 2(4) of the North American Free Trade Agreement Implementation
Act [19 US.CA. § 3301(4)], of merchandise that is fungible with and substituted for imported merchandise, other than
merchandise described in paragraphs (1) through (8) of section 203(a) of that Act [19 U.S.CA. § 3333(a)], shall not
constitute an exportation for purposes of paragraph (2).

19 US.CA. § 3333(a) “Good subject to NAFTA drawback” defined For purposes of this Act and the amendments made by
subsection (b) of this section, the term “good subject to NAFTA drawback” means any imported good other than the
following: (1) A good entered under bond for transportation and exportation to a NAFTA country......(8) A good used as a
material, or substituted for by a good of the same kind and quality that is used as a material, in the production of (A)
apparel, or (B) a good provided for in subheading 6307.90.99 (insofar as it relates to furniture moving pads), 5811.00.20, or
5811.00.30 of the HTS, that is exported to Canada and that is subject to Canada’s most-favored-nation rate of duty upon
importation into Canada.

62) Merck & Co. Inc. v. US., 435 F.Supp.2d 1253, 1258 (CIT, 2006).

63) 19 US.CA. § 3333(a).
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of - DIFTA SOIZMEHS Ut DIRLS S o) 219

AR, MERCK & CO. INC. vs UNITED STATES AFolXE FTAXY oA o
T A= rlsAHA o] Al SFAErE AgHH o ® AlgEa gl
ATk FTAA|Y vPgolA Fdste] FTAAZ= & AFEcte 747 dAgs
73$-o olo] gt Fol7} eFdttn & 4 9tk o|H 3 A A FTA v|x
AAArtelo] FA FES o] &5t FTIANZRHE g 5at=t td AE ¢
& slon, FTA 1133 wadAgo] 45 AAE A EAA 2~]9 detar @
oAl B SFTARA R, V= 72 2 #EE Fot & o n=dy

do lo
o e wlo
Jf > e o
— o W 9
[T Y
> e o

2
o
=
£l

st
4
%0
)

ot = 4E AYA
ol gle AAdl tiste] w¢ $549 HEE At s & F AUtk ol nAEA
Ag=o] FAYNAM B2 AddeR HAQ S AA =k g dAPY S
L Slas onlgth mebA e FEAte vs ASA 24T ¢ e WA
o BAAE vl Addsta Adg=el AddE A5 es st naARETe] £
AE ARl ddsta ofdl gk diuAls vlg] AlsE Aol 88 Aolth 3 & AT
Ae i ad e AT AEgA Fede SEdAeRd 259 ERet #dd

A DA FEY, TAARAR 7]E), 2012

Ads, “ghF FTAS] 94 2471z #Het A7, 'F983)7]), A3, A3s, =579
3}3], 2008.

G5, ATFAEHFTA SN LA A SA 2ol A3 A, THAEE] A, A1, Al3
3, gk dA ks, 2010.

FE-HES, “gholAl|er FTASY AR AA7E7 YAk
FEAT, A9F, A5, =534 H8ls], 2007.

2, “FeEluete] FTA F2ld mE ik 2475 #et A7, [3AEs)A),, A9,
Az, g=598k3], 2008.

Aekg, “ghmo] AAFAAE 8o #He A7, 793R, A5, A1, dF=F
&}3], 2010.

N
o]N

A Al Bk A, TS

r*o



220 SAEEAD M17A F3R (20159 9f 27%)

oIy, “FEiute] FTAYAA A= A B3 A7, 7983, #1324, Al2%,

51

UG, “FTA QAATFY 243 S A3 A3, T#AEks) A, 410

A, A3E, = Eks], 200,

A, TAAAAZ] WA 2A} A8 A, Al T4, 2007.

23, “@=3 dBo] FTA Y749 vuEd 2 3 FTA 9434 AA A3,
Fetelx|), A35dE, AllE, R, 2010.

1% =38l 5, “gn| FTA A8 9] 85 FTA 70 tiek AIAR, M ghea, A307,
ZAEga Hetd T+, 2009.

‘ShEU FTA QA3 &8t a3, Mgtea,, ARd, 74

N

2,
ot
N
ot
=Oé
i

et et

4

Spak, G. J. Hansen, F. R and Hickman D. J, “2011 INTERNATIONAL TRADE LAW
DECISIONS OF THE FEDERAL CIRCUIT”, American University Law Review; 2012.

United States International Trade Commission, Official Harmonized Tariff Schedule, 2015.

Dell Products LP v. U.S., 642 F.3d 1055, 1059, C.AFed., 2011.

Dell Products LP v. U.S., 642 F.3d 1055, 1061, C.A.Fed., 2011.

Dell Products LP v. U.S., 642 F.3d 1055, C.A.Fed., 2011.

Ford Motor Company v. United States, 978 F.Supp.2d 1350 (United States Court of International
Trade, 2014).

Ford Motor Company v. United States, 978 F.Supp.2d 1350, 1351, 2014.

Ford Motor Company v. United States, 978 F.Supp.2d 1350, 1356, 2014.

Ford Motor Company v. United States, 978 F.Supp.2d 1350, 2014.

Hartford Fire Ins. Co. v. U.S,, 648 F.3d 1371, C.AFed., 2011.

Hitachi Home Electronics (America), Inc. v. U.S., 661 F.3d 1343, 1345 C.A.Fed., 2011.

Hitachi Home Electronics (America), Inc. v. U.S., 661 F.3d 1343, C.A.Fed., 2011.

International Custom Products, Inc. v. U.S., 467 F.3d 1324 1327 (C.A.Fed.,20006).

Lemans Corp. v. U.S., 660 F.3d 1311, 1315, C.A.Fed., 2011.

Lemans Corp. v. U.S., 660 F.3d 1311, 1318, C.A.Fed., 2011.

Lemans Corp. v. U.S., 660 F.3d 1311, C.AFed., 2011.

Merck & Co. Inc. v. U.S., 435 F.Supp.2d 1253 (CIT, 2006).



of - DIFTA SOIZMEHS Ut DIRLS S o) 221

Merck & Co. Inc. v. U.S., 435 F.Supp.2d 1253, 1258 (CIT, 2006).

Merck & Co. Inc. v. U.S., 435 F.Supp.2d 1253, 1259-60 (CIT, 2006).

Miller & Co. v. United States, 824 F.2d 961, 963 (Fed.Cir.1987).

Norcal/Crosetti Foods, Inc., 963 F.2d at 359 (Fed.Cir.1992).

STEMCOR USA, INC. v. MIRACERO, S.A. DE C.V., 2014 WL 5005041 (S.D.N.Y.).
Store WALL, LLC v. U.S,, 644 F.3d 1358, 1362, C.A.Fed., 2011.

United States v. Mead Corp., 533 U.S. 218, 227, 2001.

United States v. Morton, 467 U.S. 822, 834, 1984.



222 SAREEATD K173 F3R (20159 9f 27%)

ABSTRACT

The Disputes of Product Origin in Korea-U.S. FTA: The

Implications of the U.S Case Laws

Choong Lyong Ha*

Papers in FTA research have mostly focused on the legal interpretation of the FTA treaties. In this
research, more focus was put on the customs laws and related cases delivered in the U.S. federal courts,
by which we can analyze the Korea-U.S. FTA in more practical manner to derive the enterprises’ solutions
to cope with the disputes of FTA preferential duty. The Tariff Act of 1930 is the U.S. customs law to
govern FTA preferential duties. The administrative practices with customs duties are coordinated with the
FTA rules. The most controversial issue in the U.S. customs law lies in the classification of imported
goods for imposition of the customs duties, based on Harmonized Tariff Schedule of the United States.
It was found that the U.S. federal courts had been quite favorable to the CBP(U.S. Customs and Border
Protections) in litigation with the private importers and exporters. The reason seems to be that the CBP
has been dealing with the customs cases so many times, accumulating much experience in execution of
the U.S. customs laws, which is likely to make their decisions on customs duties almost free of errors.
Therefore, the Korean exporters need to collect the CBP’s past cases on the denial of preferential treatment
on imported goods and be fully informed of the CBP’s policies on the FTA preferential duty treatment.

Key Words : Korea-U.S. FTA, Preferential Duties, Certificate of Origin, Court of International Trade, The
U.S. Customs laws

* Professor, Pusan National University, Department of International Trade



