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* ZgAdostal =4 E 48t 14, E-Mail : mkchoi-2 @hanmail net
1) Leo D’Arcy et al. Schmitthoff’s Export Trade, 10th ed., Sweet & Maxwell, 2000, pp. 15~16(°]3}
Schmitthoff’s Export TradeZ. 21-8-3H}),
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2) Bridge, M. edited, Benjamin’s Sale of Goods, 8th edition, Sweet & Maxwell, 2010, §20-031(°]
3} Benjamin’s Sale of Goods= 183},

3) ZHEY 32 “AgFEroldt £ diile “eFAF e £AS AMESt R 7] witl,
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Partly by Sea”=Z 2009%d 9€o] UE=o ZH|2o)A AjE= S]]
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6) [1954] 2 Q.B. 402 p. 424.

7) Ibid.; Benjamin’s Sale of Goods, §20-003; Bridge, Michael, The International Sale of Goods:
Law and Practice, 2nd ed., Oxford University Press, 2007, §3.13.

8) Baughen, Simon, “The Legal Status of the Non-Contracting Shipper”, The International Journal
of Shipping Law,, 2000, pp. 21~22; Evergreen Marine Corp. v. Aldgate Warehouse (Wholesale)
Ltd. [2003] 2 Lloyd’s Rep. 596 p. 602; President of India v. Metcalfe Shipping Co. Ltd. [1970]
1 QB. 289 pp. 303~304. 7oA M3TAL 45U AgFTHE TS F3l
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9) Pyrene Co. Ltd v. Scindia Navigation Co. Ltd. [1954] 2 QB. 402 p. 426. Devlin IA}=
Midland Silicones Ltd. v. Scruttons Lid. A}71([1962] AC 446)° %] AF4le] Asfel djsf wid]ol
Aol AAE Az Bste] thg3 o] AAFsta Utk “If this conclusion is wrong, there is
an alternative way by which, on the facts of this case, the same result would be achieved. By
delivering the goods alongside the seller impliedly invited the shipowner to load them, and the
shipowner by lifting the goods impliedly accepted that invitation. The implied contract so created
must incorporate the shipowner’s usual terms, none other could have been contemplated; the
shipowner would not contract for the loading of the goods on terms different from those which
he offered for the voyage as a whole.”

10) Treitel, Guenter and Reynolds, FMB, Carver on Bills of Lading, Sweet & Maxwell, 2011,

§4-012.

Cho Yang Shipping v. Coral (UK) [1997] 2 Lloyd’s Rep. 641 p. 643; The Delfini [1988] 2

Lloyd’s Rep. 599 p. 605; The Albazero [1974] 2 Lloyd’s Rep. 38 p. 44; The Berge Sisar [2001]

1 Rloyd’s Rep. 663 §19; Treitel, Guenter and Reynolds, FMB, op. cit., §4-013; Benjamin’s Sale

of Goods, §20-008; UN Doc., A/CN.9/WG.III/WP.21 §22.

12) East West Corporation v. DKBS 1912 and another; Utaniko Ltd. v. P & O Nedlloyd BV [2003]
1 All ER (Comm) 525 p. 540; Union Industrielle Et Maritime v. Petrosul International Ltd.
(The Roseline) [1987] 1 Lloyd’s Rep. 18 p. 22 (Federal Court of Canada); Aikens, Richard and
Bools, Michael, Bills of Lading, Ist ed., Taylor & Francis, 2006, §§7.72~7.73. A&7} 7yz38kaL
g15zel, E3] vjwele] vl5ele] lejelow WEsn Q= AHAA, Aol A A
of FEAAOE olANE A, 25U AYH AFCIE) Aole] EAFS AF
Eoale] HaEEoE S5 FaIm) Aol 2EAE UFT F vk

13) Pyrene Co. Ltd. v. Scindia Navigation Co. Ltd. [1954] 2 Q.B. 402 p. 424; The El Amria and
the El Minia [1982] 2 Lloyd’s Rep. 28 p. 32; Scottish & Newcastle Int. Ltd v. Othon Ghalanos
Lid. [2008] 1 Lloyd’s Rep. 642 p. 468; Treitel, Guenter and Reynolds, FMB, op. cit., $§4-015.
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14) The El Amria and the El Minia [1982] 2 Lloyd’s Rep. 28 p. 32.

15) Treitel, Guenter and Reynolds, FMB, op. cit., §4-015.

16) Pyrene Co. Ltd. v. Scindia Navigation Co. Ltd. [1954] 2 Q.B. 402 p. 424; Treitel, Guenter and
Reynolds, FMB, op. cit., $§4-015, §4-018; Benjamin’s Sale of Goods, §20-003.

17) Treitel, Guenter and Reynolds, FMB, op. cit., §4-025.

18) Cho Yang Shipping v. Coral (UK) [1997] 2 Lloyd’s Rep. 641 pp. 645~646. H-70l| A A 37 oF
o 9I9oLt F3Hl(consignonel M SFE A5 0] 7] uhe] ABFHA
oAt F5HAF FE Atolol]l AlFRATE dom ofof] we F31L A stEA A ool
A BFEEAM AL 7FAttn A E ATk Treitel, Guenter and Reynolds, FMB, op.
cit., §4-018, §4-025. A2+ A FOB A°ke| wiele] &-FAkS A AaHA%k FOB # ool
mEgle] Matzd Al R 7)AEe] Sl Z-9-l, FOB A%k mjwle MatEdA
oko] o AL & 4= 9lom ubde] FOB Aleke] wl=ele MESsAd TIEAY £
At s YFHE ldo] ofuet FA ke oAs] d AGAAL "rke A
<= AAst ek

19) The Athanasia Comninos [1990] 1 Lloyd’s Rep. 277. #7104 CEGB+= FOB Al2F2] vij=Qlo
2 710847 kS AAstaL Asts el F3iklo R AP o]gS 7AW
Deveco= FOB A¢ke] mjERlo 2 A3t3d Ao g2 2119 o5 7Ast &S &
S A JAE3FATE HEL Deveot L Ao 2RE Hlold 4= 355 A3
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20) Aikens, Richard and Bools, Michael, op. cit, §§3.108~3.116. AA}= AntE2H oz XM 3l5A]
FHFY VTR ste] AstEHe B4R AHE fste] FES SEUNA B
= Al Al dEETka BT

21) Baughen, Simon, op. cit., p. 21.

22) Thomas, D. Rhidian, “The Position of Shipper under the Rotterdam Rules”, EJCCL, Issue I,
2010, p. 25; UN Doc., A/CN.9/WG.III/WP.55 §§34~39.

23) Ibid.

24) Bulut, Belma, “Being An f.o.b. Seller under the Rotterdam Rules: Better or Worse?”, European
Transport Law, No. 3, 2014, p. 295.
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25) Pyrene Co. Ltd. v. Scindia Navigation Co. Ltd. [1954] 2 Q.B. 402 p. 424.

26) Thomas, D. Rhidian, op. cit., p. 25; Baughen, Simon, Obligations Owed by the Shipper to the
Carrier, in Rhidian Thomas (ed) A New Conventon for the Carriage of Goods by Sea: the
Rotterdam Rules: An analysis of the UN Convention on Contracts for the International Carriage
of Goods Wholly or Partly by Sea, Lawtext Publishing Limited, 2009, p. 169.

27) BHES 74 A3B3E A1 A7 s <5 el o) Alopde 5}2% YT
o, A9l 2 HEE JRve AAE A vk AR AR dFe st
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270, FOB Aoke] lielo] Aokl 5ol tfejelow JEata S5 74
of 5175 7 AT, T Eeel ook 4213} obEe Ak £
82 27] ol &40l vl Aelo] GAT, el FHo] Jatwl 1 o5
QU3h ol ASFA} flol AR 57} Hlo] 25910 td AL Py
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documents: CAD)ZA 0. & ¥l 7 9-of vf=QlL wjuf Al ko] 2]a mjd=Ql o 225
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(unpaid freight)oll SHaiA= 2qle] gl efufshd, &9l AT “& A A oF=
& YA 7] wZolthk(Sturley, Michael F., Fujita, Tomotkka, Van Der Ziel, G.J.,
Rotterdam Rules: The UN Convention on Contracts for the Internaional Carriage of Goods
Wholly or Partly by Sea, Sweet & Maxwell, 2010, §6.066; Treitel, Guenter and Reynolds, FMB,
op. cit., §1-006).

28) Bulut, Belma, op. cit., p. 296.

29) Sturley, Michael F., Fujita, Tomotkka, Van Der Ziel, G.J., op. cit., §7.021; UN Doc., A/CN.9/WG.
M/WP.62 §5.

30) WeF EEAF7E e Aol EFdigel ofn AFHATY, e EFEAFE S

Gl dolA " 2t olsi#AE 7HAA| ¥ FE AUrh
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31) Aikens, Richard and Bools, Michael, op. cit, §3.116. A A}i= -] A-oA ol F Agh
& AT Algol AW wop e Algeldw AsFAe A5 Aelh dE Ade 24
she Ae el meh wsE 5 vk A2 Adsn o,

32) Craven and another v. Ryder [1814-23] All ER Rep. 432 p. 433; Falk v. Fletcher (1865) 144
ER 501; Schuster v. McKellar (1857) 7 E&B 704; Hathesing v. Laing (1873) LR 17 Eq. 92;
Nippon Yusen Kaisha v. Ramjiban Serowgee [1938] AC 429 p. 430, 445; Aikens, Richard and
Bools, Michael, op. cit, $§3.108~3.116; Todd, Paul, Bills of Lading and Bankers Documentary
Credits, 4th edition, Informa, 2007, §7.140.

33) Cowas-Jee v. Thompson (1845) 3 Moo Ind App 422 p. 430; Nippon Yusen Kaisha v. Ramjiban
Serowgee [1938] AC 429 pp. 445~446. 7oA WY wjeQlS wigilo] sh+2 7|Ad
EArESs daigen, sgEo] dAd & 1 ZA5HEFTY A glo] Metsdd b
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A ¥t #A)3FA Tk, Aikens, Richard and Bools, Michael, op. cit, §3.112.

34) Pyrene Co. Ltd. v. Scindia Navigation Co. Ltd. [1954] 2 Q.B. 402 p. 424.
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FACkE AR P} ol slehE, 7k AREEE A 9
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A, SEAF A SR 1AE] o] ARl SEEA A4S 7D
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A5 % fleh 03714 <7} $517k %, FOB Alete] wl=slslzh ol vl

AJA7Preh= T2 QL ool AT kol A AHdh niel o] 37 o] g o]
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35) Nippon Yusen Kaisha v. Ramjiban Serowgee [1938] AC 429 pp. 445~446; Zwitser, Richard,
Cash against Mate’s Receipt under the Rotterdam Rules, JIML No. 16, 2010, pp. 386~388.
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ABSTRACT

Problems on the FOB Seller's Legal Status under the
Rotterdam Rules

Myung—-Kook CHOI

The Rotterdam Rules are not phrased in favour of FOB seller’s legal status.
Whether it will be wise under the Rotterdam Rules to trade on the basis of cash
against M/R largely depends on the interpretation of various provisions of the
Rotterdam Rules. To protect his interests the M/R holder and his assigns must
have a right of delivery of the cargo at the port of destination. The M/R holder
and his assigns must be entitled to the bill of lading or at least be able to prevent
the carrier from issuing the bill of lading to the shipper. Besides, any additional
right of instruction on the part of the shipper must be blocked. Article 35 of the
Rules entitles only the shipper to the bill of lading while 47 entitles only the
holder of the bill of lading to delivery. When no bill of lading has been issued
Article 45 grants to the shipper a right of instruction whereby the shipper is
allowed to advise the carrier as to the name and the address of the consignee.

| have suggested that by lack of a specific provision to the contrary the
Rotterdam Rules have to be considered to be embedded in the system of law
as a whole. From the Common Law it follows that a M/R holder, as owner of
the cargo, can ask for delivery of the cargo. As owner of the cargo a M/R holder
can also claim the bill of lading, if he does so in time, because it must be implied
in the contract of carriage that the carrier must deliver the bill of lading to the
owner of the goods. It is for the same reason that a M/R holder can prevent
the carrier from issuing the bill of lading to any third party but the M/R holder
and from taking instructions from the shipper as to name and address of a
consignee other than the M/R holder.

Keywords : Rotterdam Rules, FOB Contracts, Shipper, Rights to Take Delivery



