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42 ARG AW FTATARYe] FFAL & FAoIH, FPLEL WA
wYen gle FTATARAY £3 F shtolth) FARATY FIE FAAR 97
Azl AE BE Allo] EAE MHFES 1 FeAHdE B 4 %
Wk AR QA gol) AFE B TR A4 L BY bsdel Iel glo

o2 =3 o7}t grhd)

53] 8o ddviEe] #ote] A WEg ZiEe] FAE dAelnh o=dd
FAAR] AL e FARAIT L] 227 HAde] Had FEIA Ee B
dosAl e AUE HARIAE FEste A T EC] A" FARAAA v
8% Aot 2y Babetal thddt AR A B ol BAIR Qlete] o] & FESE
A A o

Atz o w FAFATe] 2X|7F IPFFEIA e A fAEIA s SA B ol
olete] A HTE FARGFE= ARPH Z(case-by-case) FAF| #e BE AH 9AE F
FHor nste Adstnzg FAAYF7F A FHE FAAE BAS St =4
FAY 38E e ddlEs f59 & 2avt ot

adrR Zadie ICSID S £4E Fote] e dwrlEs nEdta,
HH7F Fe AR S EEFSt A @k B AFe EAATe] HeR HESEe] @
D7)l B3k 2 A9 ICSID FAR Y] TS A¥ETy & Ao A £A

1) 8zEE BITHYS 272 TS F45 sEuetE o2 ICSIDel| A4S THLSF- KEB
Holdings SCA and others v. Republic of Korea, ICSID Case No. ARB/12/37).

2) NAFTAS A 483 #dd Fa2go] ¥Iys] AskA} m=2 2004 Model BITS] <A 1H44
&2 e 2 AAVES skl en, o= /1E 2012 Model BITS] 44 B Al4zol = WA H o] 9l
DRFES 257 oot WG A B4k SHIE olsh BE BYL 2E KR ;

ARz AAH 4F, AH-229

Sha Aolsa, 58S Bueks JEoR 3y 4 7, 4% .
3 geAel £ Adele e Aeleks AE 58 WASA

3) BANE FARYAA £8 A thate] FAROE WASA ol BHFE FHALE P 9
of ojelge] watom, FAWAF G| e Aol diste] ThE WAL VoA A Aolsol
A QPR A ksAel WAEA BRn Teu Ao FARANA £8, 53 HERE #AS T
Agor FAsA BAstT o, (TG st FAWARGe] A WAL Wt AFol e
eA SARAE Y TEE 1ES 55T 5 oA A

4 B QTE GHAR USR0S ATste] B oA J1E ATRY HSE) B

THE Fol nEssith
5 gt A APATEE AN, SHAFAYE Gl Bt A, I A, A9 AR,
T2, 2013); AEL-07] 508}, “TAFA] 3loiA bRl #gh AT I
T80 878 FHoR”, TRARRAT, AT, (FFFGLFEE, 2010); AR HEY, “FAA-FTIA
FAZASD)el lo] 7HH -8 (Indirect Expropriation) T Aol ¥k W2 HE" THEEFE, A603, (Soluishul
WA A, 2013); o AN, “EAEASN DA A HHFE) AEe, TALHE, 2098 A2E, (N2AY
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AT DRHE TANE £FHUN ATATAA] ANAL BEH] ARM
§9 WAE BYT F Pe N1EE ANFORH AT Ego] Hug At

WRREe TATAYY FYE Aot glok, dwHos BAfAT F4Holn
4PR9 £ 247} AL Ql3to]

T, gl e A9 2A=
AL AFAFAAT el ANAE YAt

Ao a7t F83 9IS gt FAEHS 2AR )
£ o] Bl tFoixy] AREH IAAALRY} FABY RN HH 58] B3
AT R A=, 3 WAR dTE Atz 19229 A S A A (Permanent Court
of Arbitration: PCA)7} T Norwegian Shipowners’ Atzlo|th 1M 48-2 54 5 f7cl
N AFE 27 RARAIAE FobR F glom, mFe] FARYE A Aad

1981'dFE] “indirect expropriation”, “measures tantamount to expropriation”®]|2t= & &

FARP YA BAG S+ ek

A2 ol WASE LS FARAT PAY 2L AFATAA] ANAS
43 BelAoR wg-BrEAe gou, dFATAL) ANAS FHFoRn A2
oz ARFEA Fohe EAE opldt AL AUIF FARAT PAY 2A=2 9
sl AFARAAL AL ANA HF A AD-FAE FAAAL FAEA -0l
o 2442 Halk AU ol TG AFATL) TS TR Fooll A

2ol BAY & QEd, FRAS B % 24 FEBU PoplM BAo] Fr @

O

o)

o3t HH 58S F8o £ ZA|(measures tantamount to expropriation), AH/g2]
4~8(de facto expropriation), d7X1& 4=8(creeping expropriation), ¢|7FE 8(disguised
expropriation), 1A% 4=8<(regulatory expropriation), 232 <>8{(consequential expropriation),

B fAHE SN2 e golgo] AbgEa glom,
o)5 gol zke] AA7} B ol EEHT YUtk

| 412 4=&(constructive measures)

WSk WSHAT A, 2012) SOl AUtk B kol MydTe Ausst g gese F8 Aol Hu
sl age] WEvlEd $UE Fol ICSID FAAAE AEHew waathe Aol

6) UNCTAD, “EXPROPRIATION” (UNCTAD Series on Issues in International Investment Agreements II),
(UNITED NATIONS), New York and Geneva, 2012, pp.7-9.

7) August Reinisch, “Expropriation”, in Peter Muchlinski, Federico Ortino & Christoph Schreuer (eds.), 7he
Oxtord Handbook of International Investment Law, (Oxford University Press, 2008), pp.421-422.
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SARAEY Gl B 5 e FAGATY Gt 2ARE AN AGAY
B, HEsAL A A9 B, AT A, et B4, S B
WHAY AR, AT o), wBAde] H2 A, AFATAR] B

H 3y, Aoy Aol Aa) Bol ek

EAE FAA=Y Aeu 2X7F =AY AL o= F= HsisteA
=, Halle] A7} (severity of the economic impact caused by a government action)Z} 1
]7te] A 4:d(duration of a governmental measure)s ILEidte] FTAAFYF= 589
AHATE AAgthio) oSl EA A e gk FAA =] AN e Are AR
Hlek(substantial deprivation)©]ooF 3} 1D o] gt BlE-2 A A (temporary)©] oPd

712+ A% ofo} @},

AMAHE AF Axe AzZA
glFo AR Ao e He) FEE O AANE J1FoR Bukshe, FAG
Aol gy 2X|7F =Rl FAA A o' AAA dFS vHEA], 2l 223 A

8) Sornarajah, Muthucumaraswamy, 7he International Law on Foreign Investment (3rd Edition), (Cambridge
University Press, 2010), p.367.

9) Ridiger P. Tscherning, “Indirect Expropriation of Carbon-intensive Investments and the Fair and Equitable
Treatment Standard in International Investment Arbitration: A Commentary on the Pending Vattenfall v.
Federal Republic of Germany Dispute”, The Centre for Energy and Mineral Law and Policy Review; (May
16, 2011), pp4-7ollX= 1589 Al 7kA] A7) ES AASaL ok

10) Campbell McLachlan QC, Laurence Shore and Matthew Weiniger, Infernational Investment Arbitration:

Substantive Principles, (Oxford University Press, 2007), p.298.

11) Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v. The United Mexican States,
ICSID Case No. ARB(AF)/04/5, Award, November 21, 2007; Railroad Development Corporation v. Republic
of Guatemala, ICSID Case No. ARB/07/23, Award, January 29, 2012.
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of gk Aujel 7ixe] Frigh EHo] lojop b1y FAFA|=o Pt =X = st
of &EAFAALS Tedt AAEA| 9] Aot Fxpelele] 4Rt 2= P8l AH
HA] gkom 14 ARl uigro] glojoint MG o R I ska Tl o]of st
W& AHHEH, Spyridon Roussalis v. Romania M)A FARG = HHF-ES 74
steW FAE TR = @9y 2X R Qlete] =l FAAbe] ALkl ek AA A
Q1 Elgho] glojok ahm, olefdt Fuistar Azttt AAA a7t dFEojob stk A

S} T16

o, = AFEAAe] Ak vk AAA JR7E A GAHJEA ARE B
gl SlolA FAkFAITe] ZAe] dFTE ohel, ofdl whel FAPAAC wzl R A<
BHE AvjHolop gith o|e} HHste] #uHlE AW EW, Elecrabel v. Hungary A9
AR F= HHFES FIFel JoAA FAE FAHAI=Y A7 =l FAARe
AAFAL dell v FgAQ a3E Fa ddaop grhaA O3] ke A5 s

go] 4YHA getha BASAT

¢

2) A A3 7|7 A&

DHFEL ATRAFAAe] A Halste FAGATY] vt 2=27F 23 A%
HEAE el R ddstet, olg Halle dAIAe] ofyel A7 k(for a significant
period of time) A|&Eojof grh a2jER LAl 2 gk AAA Ede T

1
Gl AFHA Ferhid o] ARG F= Al e a7t 74 (permanent)

12) 2012 Model BIT #-44]1 B Al4x (@)@l oabd, FAFAT] 2X7F T2 0] AAH 7o otd &
Wtk *V‘“*Oih TR Fgo] BASASS d5shet 2k avka gAlska vk

13) Campbell McLachlan QC, Laurence Shore and Matthew Weiniger, op. cit. (Zt5+ 9), p.298.

14) °]A2 Lucas ##olA AA|E Helo|th(Lucas v. South Carolina Coastal Council 505 U.S. 1003 (1992)).

15) Anne K. Hoffmann, “Indirect Expropriation” in August Reinisch(ed.), Standards of Investment Protection,
(Oxford University Press, 2008), p.156; E/ Paso Energy International Company v. Argentine Republic, ICSID
Case No. ARB/03/15, Award, October 31, 2011.

16) Spyridon Roussalis v. Romania, 1CSID Case No. ARB/06/1, Award, December 7, 2011; tt2 &<l
Burlington v. Ecuador At A FAAAREE FAE BARATE] A9t 2271 o= AQF2pate] Ak
& AAAHoR wEYEA] qFE HHFES AUt T3 Vol A FARA T o3l Fxb

Aol AAA A7 AR A ol AAAH] wEEA 7”@;-’?%" Tggtta AAEkh Lev
AFA =R odFm2 FRIF A FEAAANA 2o SAE Fag AL FApolefe] Aol g Az
Aol FHIEE ol HFEoHgL B F givtn #A OPOiE}(Burlmgton Resources, Inc. v. Republic of
Ecuador, ICSID Case No. ARB/08/5, Pending, October 3, 2014).

17) Electrabel S.A v. Republic of Hungary, ICSID Case No. ARB/07/19, Pending, May 15-16, 2014.

18) v} FARA =S A9t 22|71 AAIH (temporary) o] ALt F-EA (partial) o] 2k o=l FAkARS] Ak A
7140]al AZhgk JEE vHT o= 8] BHE Rudte AowA IFEoR d48E i Utk

A7, FAFAT WA 227 @73kl o] Foli oy, Td ARkE Helrb = QlFEA Al Al A=
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ol 3| EEFQ Afolvt g8 gttt HASATE ol9 TSt HeEE A
HEW, CMS v. Argentina M2 TAIGH = IHGTE AHARE ddsted lojA
=]

DHFEL BASE N1FoE T AR ATATAR] B

2lZ<l 71
o]l 293 QAiolt}20) o]t A EXAA FTAHIL FHI U20S FAdsls v)E

el

%

% SuelrlE Stk BARAR A9 A2 sk AR Flrjolejo] A
AR AF F, FAGAT] FAS B@ AFATAR] $Hsn FeAQ Avhe]
g wAeA Ealw, old] RAAA PGS vAGY o) HFES TAA B2
Ao 2A% gdetn G2 Aldolee FAGAT e 9 FAFAA ] A (]
st T s

gk g d(stability)= 7122 ota vk 22y o= AAte BE VI
tolejo] Hothio] ofel FaFAl] 7R3 o Fate] 24 £¥eta FelAd
Zltfolefnto] Bt iels frejalfof gtk

ole} #AHAst] HAHE HHHEH, Metalclad v. Mexico MM FARGREE 9=
AA7E T2l 2AT FelA e ZIdE & e (BAA) Zldeldd dE =
Aoz & F JvhaA xRzl Al sy xzdds] 7ol tigk 344 7|HE of
g Foll Ads|7IA S AR FAAITQ HAA Ao g HHrdew <
A ;} Jtr23) 2 ARl International Thunderbird Gaming Corp. v. Mexico A1
| 2A% AFgsta el Zivelde Hale FEom
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Eaje] 2% BYsa FA Aol e FAGAT Al del whel shaAel
B2 o2 BVY el BE AHE eisle] Mmool @) F, JFARAR] 4

AAA dido] VIR A&, ol AZe AAA dgo R FEe] & oR B Jdrk

19) CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8, Award, May 12, 2005.

20) Perkams M., The concept of indirect expropriation in comparative public law - searching for light in the dark.
In: Schill S, ed. International Investment Law and Comparative Public Law, (Oxford University Press, 2010),
p-149.

21) FA38ta FH 3 o) $-(Fair and Equitable Treatment: FET)E TFA3l= 2424 FARARE Aldadd, &=
W, WA, TR HHdeln AFH A0 HE AWAL L 1 Fo AAdAn
(Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka, 1ICSID Case No. ARB/09/2, Award,
October 31, 2012).

22) Jeswald W. Salacuse, The Law of Investment Treaties, (Oxford University Press, 2010), p.311.

23) Metalclad Corporation v. United Mexican States, ICSID Case No. ARB(AF)/97/1, Award, August 30, 2000.

24) International Thunderbird Gaming Corp. v. United Mexican States, Arbitral Award, January 26, 2006.
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Fetn Gelel Aol e FAGATA dstel ol Fold Al 4 % gmel et
geld & e, FARARE A QiHoz wol WAshe FRAE slEwd

JEHEE ATATAAE & westelol Bk T
g dFATAAE B

%E RS
A7e] Aot 2AE FAYA A8 AAT 5 GYeE AAZ AP T

=
B8 Asdn Edme ole BEE st

Hagol slgatAl F=thiA =T FAAl o5 aelste] TS fokgh
ot A2y ore 9 E AY X, Feldman v. Mexico AFAA SARPG R E &
HA S A 2] A g o= ?_]‘TX]'Z]'-O/] Fapole] s AN E FAHA| =S
A A - BAAA - AL A 2ol Wstd] digety] flete] ME E e WA F U
o, AT FAGA G oleld @S mElste] FAE ZAAsteof gtk A

SF3Att26)

3. ER4AT 22| 24 317

HAFES RS AFoR FARAT P 229 2 5 objective) W2t
(contex& TEldhs A% Fa@ Gdolth ot FARAT] PV 2 E Fie] @

Aotazl ste T AFAFAAL Bogts Ale] Aloldlx o] eFE Fote] §Fel4
H] &) &7 (reasonable relationship of proportionality)7} JIEAE FA|EH A2 AMAAA H
A& Bote] AAls] mEEoF gtk Aot

T8 dHARE 2 dole FAFAT A9y 2X]d wet o= AFAAt

25) Waste Management Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, Award, April 30, 2004.

26) Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No. ARB(AF)/99/1, Award, December 16, 2002
(Decision on the correction and interpretation of the award rendered on June 13, 2003).

27) ol Abel Atole] #HES =R WHES vy A Xd%%‘d‘(balanced approach)o]2}il goh ol2}gh A
42 BAfAIE Y] P X7t € 101‘51}1}01 Tl mAl= AAA dEHTE FL3 Fd 7]
FO 7 e 5ol E(sole effect doctrine)¥} thu]F ) E-LP:PEO]%OH o5, FAFA e P =
Ao meh Eegol WA A FAFAT omi} FI1F Hotahs o] 44 2 Wt opel, 9
SAFRA7E 28 ey 5715 45t 3% A E7bsE] “H*Oﬂ FAHfA o] ey Fr| Rt
= Ay 2Ael oJste] = AFEAA A WK BAA TIPS FosThAL BT Sempra Energy
International v. Argentine Republic, ICSID Case No. ARB/02/16, Award, September 28, 2007; Siemens A.G.
v. Argentine Republic, ICSID Case No. ARB/02/8, Award, February 6, 2007; Compariia de Aguas del
Aconquija S.A and Vivendi Universal S.A. v. Argentine Republic, ICSID Case No. ARB/97/3, Award, August
20, 2007). 22} SEH|ol-E BIT (2009 EFTSo|2e WA goz wAdttn F435ta ¢l
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01]711 U] D AAA G ofet o Pyt X9 FA ) weks 3
= Fote] dAdsjof &rh2® o9 #AHstA
Mexico N8 SR F-= FAFAITO 227F PR dldst=AE 2] €
e FAFAITY 2A7F =Tl Al vz A A @Rt of
o A7t Azl FdEAY FAAES Aleld] AHe dFS zEFa 3l
7|02 Ay Hotol gty #A|Ek3I TR
PRFES A dde A" FAFAT P9 X9 543 W (purpose
and context), = 2|2} F7]|(intention or motivation)”7}A| = iL# | ojof i o7 o] A|
AlE Qo HAp olelgk WEko g voprtal S-S HIY HuHle P05 Bt
grol: = qltf. 53] Hiloly ¥ e FFHIE fsted BV Hdo= ol F
o H]i} WA ZX7MA = TR =9 ey 22X wE FAA Zdvt 2=
v e dEve darh AufFelty. aBER s
EAE EAe AAA olsBAt FAAAITY AL 229 1 &
%Wﬂ o Holofp git}, o|e} #Hste] A E AT EW, Total v. Argentina At
= wAd E;q"?rj]%q ﬁﬂfii} A= 2 G of=2lE el AA| 917
=

" i)
i)
i
i
&
s
g kI
g
5
Q
=

A Haw

—'l

2 oto ale

2 Of
e,
K
oH
Sl
2
o

o
do
e
>,
o,
=
T,
o,
fr
)
iy
&
ofo
o
Ry
oL
ol
A

28) Caroline Henckels, “Indirect Expropriation and the Right to Regulate: Revisiting Proportionality Analyse and
the Standard of Review in Investor-State Arbitration”, Journal of International Economic Law, Vol. 5, No.l,
2012, pp.225-226.

29) Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB (AF)/00/2, Award,

May 29, 2003.

AY-v]= FTA (2003), 225-1]=F FTA (2004), 7lvitl-Frldol BIT (2009), =EH]o}-¢1% BIT (2009) =

AME FAFATY P xXo mhE FF ool 2 HH3} WS nesol drie S FA

EREEER L S

31) Total S.A v. Argentine Republic, ICSID Case No. ARB/04/1, Award, November 27, 2013.

32) o2 A&Aolice power) AT Fli=d], FFoldn TFEEZ 98 AW FAPOR o2 <5
WS ol Ame AN Pat FUE Tl Aol @ REA Frke] my Aol girk:
el FAWY geloleh.

33) Barnali Choudhury, “Recapturing Public Power: Is Investment Arbitration’s Engagement of the Public Interest
Contributing to the Democratic Deficit?”, Vanderbilt Journal of Transnational Law, vol. 41, 2008, p.822.
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V. ICSID FAjx}d| &4

1. Axkde] Aol g Al

Inmaris v. Ukraine AP 35

AAd 2008 6% 169 HHd 20129 3¢ 1¢
Al Inmaris =Y 3] A A= FAetolt
FAHA =Y--=efo| BIT 36)
DY 2008'd 99 199 4
Fag4 Autoley FA| o] Aap dgeh &4

1) AHE A

21491 Inmaris FLIABNDE 1991AFE FA|7F DAZ 20063714 9214 =1 $-Ago]
o] g w571 #7} Auk(Khersones) A& &g AlkS AAsta AT AL A
oF717b Et Adub EGH &S B3] Hste] gl & FES Awista, 7IE S ol

gatach a8y AT 20061 49
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34) 2012 Model BIT+= 3ERSE EAXO 2 st HAEAR] FAGAT9 9 A= 2 H243 2
H|Zo] A& FostAY EddH ol e 3 IPHFERS FASHA et HAs ok

35) Inmaris Perestroika Sailing Maritime Services GmbH and others v. Ukraine, ICSID Case No. ARB/08/8,
Award, March 1, 2012.

36) 5A-$-Agtolu}t BITE 1993 29 15¢ M, 19961 69 299 g3

37) A1 21 Inmaris S 3JAll= IPS & WKG & IWC & IWS9] 471 3JAL7F £3HHT)

38) 219l IWC 2 IWSE dabdatE ghar glQlt) oldl thete] FAAARE Aol Z7]o akdas
gk AL FalAde] A Ao digh Ay A7} §le BFolArtar AAEHHEA FsA =Y FU)s
A7] e FHhve AAHJAY A AFAN FEgFS mFon, AAe 25 AFE AAst] gt 1
w225 FT ot vt A s
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Cuyana Centro GasBan Total
(million US$) | (million US$) | (million US$) | (million USS)
LG&E dividends loss 10.9 34.0 34.8 79.7
Minus; Loss suffered during the
period of emergency 4.3 -12.6 -11.9 -28.8
Subtotal 6.6 21.4 22.9 50.9
Interest +0.9 +2.7 +2.9 +6.5
Total 715 24.1 25.8 574
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ABSTRACT

A Study on the ICSID Arbitration Cases for Determination Standards

of Indirect Expropriation

Won-Suk Oh
Ji-Hyeon Hwang

Under current international investment law clear criteria to determine standards of
indirect expropriation are absent. Arbitral tribunals determine on a case-by-case whether an
indirect expropriation has occurred by conducting a fact-based inquiry. However, three
common determination standards can be inferred by analyzing prior arbitration cases.

The appropriate analytical framework that can be applied to determine whether a state’s
measure constitutes an indirect expropriation is as follows. 1) the degree of economic
invasion of the state’s action into the foreign investor’s property rights and durability of the
period, 11) interference with the foreign investor’s distinct and reasonable investment-backed
expectations, and 1iii) the nature, purpose and character of the state’s measure.

Therefore, it is necessary to fully acknowledge and to utilize strategically this
determination standard. However, derived standards cannot be applied to all disputes en
masse. So, it is desirable to exclude ambiguity and to clearly define the determination
standard of indirect expropriation in investment agreements, since arbitral tribunals can
apply different determination standards on a case-by-case basis.

And, based on the discussions until now, more developed standards and direction in
response to demand should be established through consistent analysis and review of
precedents related to indirect expropriation. Lastly, This study is expected to be a useful
guideline to prepare a necessary countermeasure to prevent dispute related to indirect

expropriation beforehand or in case of dispute occurrence.

Key Words : Indirect Expropriation, ICSID, International Investment Dispute, ISD, International

Investment Agreement



