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Abstract

The Definition of Outer Space and
the Air/Outer Space Boundary Question

Lee, Young-Jin*

To date, we have considered the theoretical views, the standpoint of states and
the discourse within the international community such as the UN Committee on
the Peaceful Uses of Outer Space(COPUOS) regarding the Air/Outer Space
Boundary Question which is one of the first issues of UN COPUOS established
in line with marking the starting point of Outer Space Area. As above
mentioned, discussions in the United Nations and among scholars of within each
state regarding the delimitation issue often saw a division between those in favor
of a functional approach (the functionalists) and those seeking the delineation of
a boundary (the spatialists). The spatialists emphasize that the boundary between
air and outer space should be delimited because the status of outer space is a
type of public domain from which sovereign jurisdiction is excluded, as stated
in Article 2 of Outer Space Treaty.

On the contrary art. I of Chicago Convention is evidence of the
acknowledgement of sovereignty over airspace existing as an international
customary law, has the binding force of which exists independently of the
Convention. The functionalists, backed initially by the major space powers,
which viewed any boundary demarcation as possibly restricting their access to
space, whether for peaceful or non-military purposes, considered it insufficient or
inadequate to delimit a boundary of outer space without obvious scientific and
technological evidences. Last more than 50 years there were large development

in the exploration and use of outer space. But a large number states including
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those taking the view of a functionalist have taken on a negative attitude. As the
element of location is a decisive factor for the choice of the legal regime to be
applied, a purely functional approach to the regulation of activities in the space
above the Earth does not offer a solution. It seems therefore to welcome the
arrival of clear evidence of a growing recognition of and national practices
concerning a spatial approach to the problem is gaining support both by a large
number of States as well as by publicists. The search for a solution to the
problem of demarcating the two different legal regimes governing the space
above Earth has undoubtedly been facilitated and a number of countries including
Russia have already advocated the acceptance of the lowest perigee boundary of
outer space at a height of 100km. As a matter of fact the lowest perigee where
space objects are still able to continue in their orbiting around the earth has
already been imposed as a natural criterion for the delimitation of outer space.
This delimitation of outer space has also been evidenced by the constant practice
of a large number of States and their tacit consent to space activities
accomplished so far at this distance and beyond it. Of course there are still
numerous opposing views on the delineation of a outer space boundary by space
powers like U.S.A., England, France and so on.

Therefore, first of all to solve the legal issues faced by the international
community in outer space activities like delimitation problem, there needs a
positive and peaceful will of international cooperation. From this viewpoint,
President John F. Kennedy once described the rationale behind the outer space
activities in his famous “Moon speech” given at Rice University in 1962. He
called upon Americans and all mankind to strive for peaceful cooperation and
coexistence in our future outer space activities. And Kennedy explained, “There
is no strife,.... nor any international conflict in outer space as yet. But its hazards
are hostile to us all: Its conquest deserves the best of all mankind, and its

opportunity for peaceful cooperation may never come again.”
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This speech seems to even present us in the contemporary era with ample
suggestions for further peaceful cooperation in outer space activities including the

delimitation of outer space.

Key words : Delimitation of Outer Space, Spatialist, Functionalist, COPUOS

Legal Subcommittee, The Lowest Perigee



