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The Violation of Medical law and liability of tort regarding 

National Health Insurance Service (NHIS)

- Supreme Court 2013. 6. 13 Sentence 2012Da91262 Ruling, 2015. 5. 14 

Sentence 2012Da72384 regarding the Judgment -

Lee Dong Pil

lawyer, UiSung Lawfirm

=ABSTRACT=

NHIS claimed for damages to doctors that by doing the treatment breaching 

medical insurance criteria caused by doctors, NHIS paid for medicine cost to 

pharmacy; as a result, the doctors caused the tort to NHIS. Following consecutive 

rulings afterwards, NHIS also argued that the medicine cost violating medical law 

or medical treatment expense paid to medical organizations are both the tort in 

civil law. NHIS claimed for all the damages, and the Supreme Court confirmed 

this judgment. However, within our national health insurance system, the subject 

of insurance payment is NHIS and the subject of medical treatment expense are 

also NHIS since the treatment expense is also insurance payment by asking the 

treatment to medical organizations. Further, national health insurance law is not 

made to control the violation of medical treatment cases; therefore, the breach of 

medical law cannot be covered by illegality of tort in civil law regarding NHIS. 

If that is the case, in the case that if the patients are treated according to treat-

ment criteria via the doctors delegated the doctors’ permission by Health and 

Welfare minister, NHIS acquired the benefits to remove the duty to give treat-

ment payment to doctors in civil law; thus, even though the doctors have breach-

ed the medical law, NHIS does not have any damages. The fact that supreme 

court confirmed the ruling that the treatment is the tort in civil law towards NHIS 

is the judgment not counting the benefits of insurance payment as the subject but 



only considering the fact that NHIS paid to the doctors and this ruling have gone 

against the principle under civil code section 750. If the doctors have breached 

the medical law, the case should be sanctioned by medical law not national health 

insurance law, and the ruling of supreme court is assumed that they have con-

fused both with the principle of national health insurance law and civil law.

Keyword: National Health Insurance Service, NHIS, Insurance payment, Breach 

of medical law, Civil code section 750, Tort in civil law




