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Criminal Liabilities of Ghost Surgery

Hwang, Manseong

Professor of Wonkwang Univ. Law School, Ph.D. in Laws

=ABSTRACT=

Recently, a plastic surgery hospital in Seoul, has been raided following suspi-
cions that ghost surgery was performed by an unauthorized substitute surgeon on
a chinese woman who lapsed into a death.

Following the incident, an organization to eradicate ghost surgery was created
in March by Consumers Korea, founded to protect consumer rights, and the Korea
Alliance of Patients Organization. The organization has received reports of illegal
medical practices.

To substitute another physician without the patient’s consent and without his
knowledge of the substitution is fraud and deceit and a violation of a basic eth-
ical concept. The patient as a human being is entitled to choose his own physi-
cian and he should be permitted to acquiesce in or refuse to accept the
substitution.

It should be noted that it is the operating surgeon to whom the patient grants
his consent to perform the operation. The patient is entitled to the services of the
particular surgeon with whom he contracts. The surgeon, in accepting the patient,
obligates himself to utilize his personal talents in the performance of the oper-
ation to the extent required by the agreement creating the physician-patient
relationship. He cannot properly delegate to another the duties which the patient
authorizes him to perform personally.

‘Ghost surgery’ comes under Article 257(Inflicting Bodily Injury on Other or
on Lineal Ascendant) of the Criminal Code. Substitution another physician with-

out the patient’s consent and without his knowledge of the substitution shall be
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performed Inflicting Bodily Injury.

This is a controversial issue that‘ghost surgery’comes under Article 347(Fraud)
of the Criminal Code. It maybe controversial that operation substituted by another
physician without the patient’s consent and without his knowledge of the sub-
stitution becomes the component of Fraud.

Also, Ghost surgery’comes under Article 27 (Prohibition of Unlicensed Medical
Practice, etc.), Article 22 (Medical Records, etc.), Article 33 (Establishment) of
the Medical Service Act.

The surgeon’s obligation to the patient requires him to perform the surgical op-
eration: (1) within the scope of authority granted him by the consent to the oper-
ation; (2) in accordance with the terms of the contractual relationship; (3) with
complete disclosure of all facts relevant to the need and the performance of the

operation; and (4) to utilize his best skill in performing the operation.

Keyword: Ghost surgery, Injury, Fraud, Consent of Victim, Plastic surgery






