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1.4 &

L

FTAFNA FHHS AF BAZA HAFETD IAHeRA el gl
#l 2. 2(Chevron/Ecuador) AR 209 o]do] AAA nl=3} o=z He &F

2 FAF AREHA HAAED ded wig- gdd s, =4 AFe obE
FASA BAore PgH e ABE ARdME dFA=2 FiHe] 283 M=
eI w2 WA FHbe] oA 1 Itk A FAE A WA el HB
3F ABEE FAsAAD) Y A2 1995 sl Al 2F(1995 Settlement Agreement)©] 3l A1 2}
8= %131 A Zlola, o]t @7711 dF}=ze] Ay 7 2ela v o] EAlE
173 2] *H (Environmental Management Act 1999)<]
HA 3134'7} n-- F a3k *ﬂxqo] 545’— Atk FAILHRIC dF 2 ABEE FASA
W 5o FAuEde AW BRIk, SANAAR ABE3} 923l (Texpet)©] 73t

E ARl WAl A BA) A9 WA el Weld Bl AFHos Yolstn Ut

I’HU
>
>
o
3

>

ABE AeN FAPAAES] WA 2en ALBAG B T A= 3FH7)
o FABYHE AAE ARTA FDA} B AGL oA BUG v glas, B
St Aol sl FANR S shiel AEEe] 1995\ selAAA e sk

D “HARA A 1A Az AN BHE, Sl AR B3 o 2A w7k oA E ZHs)
i RE A S, 2 A %”4 27 O]LP PP Eo] Fash= I FU3Th(From the standpoint
of International Law and of the Court which is its organ, municipal laws are merely facts which express the
will and constitute the activities of States, in the same manner as do legal decisions or administrative
measures).” Serbian and Brazilian Loans Case (1929) PCIJ, Ser A Nos 20-1 pp. 18-20; Nottebohm Case,
[1955] ICJ Reps 4 pp. 20-1.

2) Chiara Giorgetti, “Mass Tort Claims in International Investment Proceedings : What Are the Lessons from the
Ecuador-Chevron Dispute”, 34 University of Pennsylvania Journal of International Law, 2013, pp. 787-791; W]
T3} A F 2 A HePE Aguinda AR P Lago Agrio AFS] WA didiAE ohE =% FE. Judith
Kimerling, “Indigenous Peoples and the Oil Frontier in Amazonia : The Case of Ecuador, ChevronTexaco, and
Aguinda v. Texaco”, 38 New York University Journal of International Law & Politics (2006), pp. 47-484.

3) Chevron/Ecuador ARACA e Ay A Y cEH S A X (forum non conveniens)” ¥E-E AR 1996
d o2 955 IAda$S 712459 Aguinda v. Texaco, Inc., 945 F. Supp. 625, 628 (S.D.N.Y.
1996). o] % 1999%1 olFt==7} #7% ¥e]H (Environmental Management Act : EMA)S A&t Al d)stA} o
Je2 AFWEL oF==2 gharola] o (Lago Agrio) AWMU AF5S AIstgch A, wjx oA
B HAA #E AFo] ALE oA 2002 V= ALFAELL 2 HAA dF 2% AAS
YA AT} Aguinda v. Texaco, Inc., 303 F.3d 470, 473 (2d Cir. 2002). ‘E83 HAX Y= <A
Texaco =9 ¥ Ao thajr= vbS =% %= Howard M. Erichson, “The Chevron-Ecuador Dispute,
Forum Non Conveniens, and the Problem of Ex Ante Inadequacy”, 1 Stanford Journal of Complex Litigation
(2013), pp. 418-419.

4) Third Interim Award on Jurisdiction and Admission, Chevron/TexPet v. Ecuador, UNCITRAL, PCA Case No.
2009-23 (Feb. 27, 2012), <http://www.italaw.com/sites/default/files/case-documents/ita0175.pdf> ()3} #aA IHA)

|

v
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AR FAR ADE A NG BURTAY A= Wl AZ1E DAY 257
v WA AZE B3 kel N !
A2 FAH ofFo] Bt
oN el Bk Al #

#3t ALgHE2 “Track 3ol

Y

. A8& A1 873 24

lo
ol
:.L
=
ko

196410l W3] ARQ] ElAL A (Texaco)= o= AR] AB|ARR] Hl23llS Balo] oz
&5 Aol AdelA Afaake AzAtds 571 flste] A ARl el
o 1973, elFe=, =2, aRfa oFHe2 AZ A S| A Ecuadorian Gulf Oil Company
: Gulf)Akeldl] 19921 6¥ 6 W ool gkslAIkelsl, 1973 U3 AIhe] AA=AT
197349 Aol A= oI =2 7 734} FHEZ I E(PetroBcuador) 7} A ZALS] Z]
5 53 U ek 1973 FEiAIF old 7|3t Fol| dFmEo] FAaAE AR
oA thke] e A&l Ao vheraA 9 gdo] w9 vmhxlch 1990, El2sly) o Fw
27} Felste] Al fAALlA R0l dagh AN A o] FetEf)a, ofd Q]
= Hlge m3l 800wt ZEolA w3l 13007 2] FE AeEE HAow FHLTh

1992l 1973\ <FsjA|eke] E2H T HAgle 22l ZAAE AR A E HER
Fw=2ol Frdtn) 19959 5¢ 44, oI}, HERJIFHLE Tzl gxgo] 3}
Ak ls), 1995 BalAehe AR o salAlckel meby EHasle FaAlE
AR A BEEY AR S sk, =2 Y
2% AT ATFeRA AEIEAA 2o gt Ak dF=E FRe] eF
o weEbA Blasle 1996 0] Q2] E|(Oriente) A1 W AXTA 43 18]3l FEH] Q. ~
(Sucumbios)F, YE(Napo) A AHAl Gt Akelal, AAA 2 F HAA oz
Aad BAS el ebAsIGIth 19951 shaiAl okt A A B F A A o] wheb], H=]
2g 2 JFE2 TN SBEAI FFA el WS} 40007 D215 A =ZdTh

1998\ 94 30¢, dFAEE, AERAFAERE, P2ul2 HFHHA FCl), 1998 HF
WA A S AAsHaL, J7lolA Elasle 19953 Aokl wel RE 72 o]

ft
ol
oK

5) First Partial Award on Track 1, Chevron/TexPet v. Ecuador, UNCITRAL, PCA Case No. 2009-23 (17 September
2013), <http://www.italaw.com/sites/default/files/case-documentsfitalaw1585.pdf> (©]3} #|13-ot UK -74)

6) Decision on Track 1B, Chevron/TexPet v. Ecuador, UNCITRAL, PCA Case No. 2009-23 (12 March 2015),
<http:/jwww italaw.com/sites/default/files/case-documents/ita0175.pdf> (©]3} #|1B¥E-<F A4

7) 20143 29 109A}F FAFGFe] AAgE A23 & (Procedural Order No. 23) o taiAe o A TG F9]
A7 Az A1BESQE A7, para. 22.
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ot "2 Q5 U, o|ZX ZhAlE AMFAAA FAstE BE S Aol A
A= At

g, 1993, S EjllH A & M AMFR W e 2 ZAelA AEete ddd
57 5 37t WE xSk, @2 E R 3 &F(°]3E Aguinda &F)o] FE F
A AL A7IEATEY Aguinda &FS 71E8ta A= FEAQ S o
AL v HIFARR] Steven Donziger $1, 25AFS vl= WY F59 HEIA }
ZHEAE B R HE FAARRE ZEel}ith ol IAES AR w|E 9
HAgolu gellge] AFEH™ 1 FolA 4 HER Fodte Ae HIEZ AT o]

o] Il dAalzme FaHdd EHI WA A|(forum non conveniens)E  ©]FZE
Aguinda 79| 7|7t AA & AAHSATHI) GA] dFAEE FRE= AR A S AA]
stz Zol QT
19991d 74, JF =25 7 #2IH (1999 Environmental Management Act : 1999 EMA)
A FATE 1999 EMA #4120 w2, -+ 27 A (collective environmental rights)
PAatetz] flete] dukelse] A AFS AV F d3, F2S F A3xdA= FH
ejo] Qda, A 292 A gellE Bek fle]l it s A
f= Qg &

2000, Aguinda HALe iz} JFez Ho AAAd
zoldtts 28t Y HTE )zhsigh 3, 2001dd] A EEL HARZE Q4
3l T} 20034, Aguinda A% 1ol TR AW FHEE JF =29 91 489
o] Aguinda &% A7|E vj=Ql WaALES] XY Slof] gta ofl1g] 2 (Lago Agrio) A
o HYoA HALZE U2 AF(0]3l Lago Agrio %)= HTalth

o] &%l ¥il(Lago Agrio Plaintiffs : LAPs)= €319 Af Al tfalr] L3l
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8) Aguinda v. Texaco, Inc., No. 93 Civ. 7527 (JSR) (S.D.N.Y. Nov. 3, 1993); Republic of Ecuador v. ChevronTexaco
Corp., 376 F. Supp. 2d 334, 341 (S.D.N.Y. 2005).

9) HAFAATL obd A3AE e AFEEE TAFATAL] Aol vidgd @A) olo tisiAs thekdt
Aol E oy HA ARH FA7F wEFe AAolrh M F/AE/EAE, “HAFAFAANA A3
2 AEE AR F8 {A A, FAAT, #1239 A28, 2013.6, p. 62.

10) Pl A oA EHT HWAZA] HFo] EAsS ] v= A AMEAS o= A WHdo] AAstrldl v A
et A9 Apale] w2 Ao ATFE 714E § = AFAS ZEErh Sinochem Int’l Co. v. Malay. Int’l
Shipping Corp., 549 U.S. 422, 425 (2007)
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735 WA AdelM 869 43 6008 DS FUIE FYSIES RAYTHID HE
Faql Mo sl stEAl Rde] AHAHJT Fa FRA U HolEoAA|A]
oF =2 thH YU (National Court of Justice) H|BE2] Ao thafjr] &
ot e, 1A el BAS AdA S o] dig @
A LAPsell thet Eauld B2 52 nst 869 436001t 2oz 2wt
ABEL o] HAE olPskA| LowA HAZIL dFHEE, HERH=2 9 A2
1995%1 sheff Al ool wheba] gk A AFGA] FskEdell m|E}k 40007 2ElE A

I
, JEZJF =27} 19921d B AE HA & dujd A9 U A ARIES A5
°ﬂ A Rl 2 % of &

o] A3l %M dE AL HERFE27}L AL
Atgolete A, aElal o2 <= tElehs nj=ol WEASo] Wl

A A, R, B, A %Ee}aw—:— xd-% Fgsac

k“ EL
m_d
>,
i
—z
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al

AL dxime 25 AN 2N dAz2S FE 4 2006 W -0 E
2 232 oKUS-Ecuador BIT : BIT)Oﬂ w2 2R AR QB2 Z2A)E AA3Y.
A HA HABE FAQPAACA AHAELS dFI =27t BIT A2z A7dS gvtsidta
T TED) AAHRNES gslo] 1991%10M 19931 Apelol] A|7IgE 7719] Ealull %
o] HAE H=shA AAF A Fole] AN-(denial of
justice)7} AT F h19 2011 o] ARAS]l FABYF-= 1Bk 96007t
=3 +J+0P~ Sl dat olo] WE olAE A=dtete HAR AHdd 3 FAHH

= Witk FARYF= dsTAg] mE Fole AR Ao daiMe 2
@%}Xl Sk, BIT A2z A73el whebxd &3pH Feho] AFEHJASA o Fof| visfAt

ox! J

-
[
of
o
=
Ee)
>
=2

4
ol
il
g
o,

—

1) 2 okaele Wel wel dalde AnESel v & DPAPHLNA AV BAAA A ¥
A3&}aL 9lth. Chevron Corp. v. Donziger, Case 1:11-cv-00691-LAK-JCF (March 15, 2013), pp. 179-292. (©]
3} Chevron/Donziger AF71)

12) Chevron/Donziger A}, p. 292.

13) v=-olF =2 BIT A2z A73e] 742 vh22 2T} “Each Party shall provide effective means of asserting
claims and enforcing rights with respect to investment, investment agreements, and investment authorizations.”
Interim Award, Chevron/TexPet v. Ecuador, UNCITRAL, PCA Case No. 34877(1 Dec 2008), para. 116.
<http://www.italaw.com/sites/default/files/case- documents/itaOlSO pdf>

14) A #A HBE FA ARAL] AAQEC] F4g nho] mEW 77 F AFThE W} 59] 53007 @

ol o], 200611 129 FA A1 AZA @Al WHAA ke 7]7H2 156l 23}, Partial Award on
the Merits, Chevron/TexPet v. Ecuador, UNCITRAL, PCA Case No. 34877(30 March 2010), para. 33.
<http://www.italaw.comy/sites/default/files/case-documents/itaO151.pdf>

15) Final Award, Chevron/TexPet v. Ecuador, UNCITRAL, PCA Case No. 34877 (31 August 2011), para. 350.
<http:/fwww.italaw.com/sites/default/files/case-documents/ita0154.pdf>
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£ AHdel FARgANE BEAEd 2A% Fe
% 7)Fo] BIT A2z A7) we 712ud o 7Atze Aoz wolxu old o
EEEEEICRD

5o ATty FABHA L
A ARE e FARER BEA glo] FAREL N A, A

A dFz=2e] F4S wiHsA, BIT
Aozol A FAEA O A TAE & F U=F A Ul FARFF= A
#&A S /I YE A, BIT Al12Z A1gdor 2HE o] = FA+ BIT &8 B4
18 & PR AY AS5E FAol disiA BITZF A48 =S Fgsta d7]d o
Tl vFolA Aoz TS sldlof sterle AdFe TARYRIE AAd Algrolg}
Atk AT WAL AF=27t A7 FAAF ] o] fell et FHE v H A
gaor d4EAT, EHE dHde Fung 7174381 tho
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16) 20119 g0l A= 20089 129 192 F7HHd(Interim Award)oll Al W@ AAARERE Q183819
Final Award, para. 173.

17) lF=EE BIT A2z A789] 7Fo] #FIAEL Aol AR 7I&3 sdsivtes AR F45 3 vt
21T}, Final Award, para. 65.

18) UEd@= so]z Aol A4l disixe v Aeh 3. Judgment of the District Court of the Hague (2
May 2012) <http://www.italaw.com/sites/default/files/case-documents/ita0923.pdf>

19) °o] TAAIAL 19761 UNCITRAL % A7f %] (Arbitration Rules)©] 8% &= Ao 2ZA WA FA=]7F vd
e Fo|mro]7le] UEHE WAlAS Y} Udd= FAR e BIHAE so)a AU ez 3§
A TR HAxzaFol THssHsith

20) Ug@= tiy AE R, “Substantial compensation award against Ecuador upheld”, 2014'd 99 264,
<https://www.rechtspraak.nl/Organisatie/fHoge-Raad/Nieuws/Pages/Substantial-compensation-award-against-Ecuador-
upheld.aspx>

21) "=7 dFAEEE BT 1958 783 9K(1958 Convention on the Recognition and Enforcement of Foreign
Arbitral Awards)9] TAFro]Th

22) Chevron Corp. v. Republic of Ecuador, Civil Action No. 12-cv-01247-JEB, 2013 WL 2449172 (D.D.C. 2013), p. 17.
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ABE g3l 2009 99 23¥AE © A EA A (notice of arbitration) S A =5t
o HlF-dF}E2 BITE 2AR AF=2E Uz F HA FASAE 7IAsth SA
SAAM A AHRJNEL dF=2 AP} P Fo] 2] 5l Fae s Qs cdF=27}

AHRJAEANA FEel= BITA w

2 9Rg gussitn FPUN PAPHORA o
sheest gha olaele 2dd mE BAFA ded WAHES s 9RE Pod
2y ol @ Aol Wl A% Anee B3 okape sddA dFEz o o

23] M ARG A B A T dei R Qle EsfuldE o mA] Al BEo] LAPsel
A AEsoF & HEF AFE oA Rol= F Ho|th

T HA JEE BEXSA A AHAEL o XdE= FE BIT A% A78S ZARE 3§
QA2 2011 29 119 ABE] s St 1829 2l Eajuid HEo] iy
AAF AHRANES AFLAAE T8t AEFFAHA wWE Fojo] ARl #d FHE X
FAATE2) AAHRJNELS Ha S ASAET o ol o] FAslA Sl of1g
L HAES AT A, dFA=EE FF FFHe] du S ASAET FEHsA A 4]
BEA B d2S 72 g A, A, SA Ax ® &l #gk Fa3d WA
AR FAIE A gt ofiEl e o] WElzl "e Tkt o volrbA, 413<l
52 91 = H3IAET JqF 27 HERAF L2 e 25S AVEHA F=
sh= Aofe A2t Fsksith2)

23) Claimants’ Notice of Arbitration, Chevron/TexPet v. Ecuador, UNCITRAL, PCA Case No. 2009-23 (23 Sep
2009), para. 76. <http:/fwww.italaw.com/sites/default/files/case-documents/ita0155_0.pdf>

24) Claimants’ Memorial on the Merits, Chevron/TexPet v. Ecuador, UNCITRAL, PCA Case No. 2009-23 (6 Sep
2010), para. 457. <http://www.italaw.com/sites/default/files/case-documents/ita0164.pdf>

25) Claimants’ Supplemental Memorial on the Merits, Chevron/TexPet v. Ecuador, UNCITRAL, PCA Case No.
2009-23 (20 Mar 2012), paras 180-254. <http://www.italaw.com/sites/default/files/case-documents/ita0177.pdf>;
Agole] AR FFL HAY Hav|EU$e WeEozA TAFHNS- o A 1A, “FApAl-
=7F BANAASDS) o] tide] | FAA R #sk A, FAAT, A197 A1E, 2009.3, pp.
134-136; A&/ 2AT, “FAFAEAY FAHsy FHI ol B3I AP, FAATE, A2 A3T,
2012.12, pp. 204-205.

26) Ibid., para 252.

27) Ibid., para 189.
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28) Memorial on Jurisdictional Objections of The Republic of Ecuador, Chevron/TexPet v. Ecuador, UNCITRAL, PCA
Case No. 2009-23 (26 July 2010), paras 45-112. <http://www.italaw.com/sites/default/files/case-documents/ita0161.pdf>

29) Ibid., para. 168.

30) B W7F(F4), para. 4.77.

31) Claimants’ Counter-Memorial on Jurisdiction, Chevron/TexPet v. Ecuador, UNCITRAL, PCA Case No. 2009-23
(6 Sep 2010), para. 9. <http://www.italaw.com/sites/default/files/case-documents/ita0163.pdf>

32) 3 WA B8 BAFA FARFEE «Fo A TR 2AVL He Ao RA FAAGK R T
Fojof o} Hekdk vb 9tk Interim Award(5°12), para. 211.

33) Claimants’ Counter-Memorial on Jurisdiction(5=30), paras. 239-240.

34) #3td B4 (F4), para. 3.96.

35) Ibid., para. 4.5.
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Me B Ae duA o R Alelehe Wo] FojAe ofY Ha, ARl A% AMlE
o] FAste Abdro] E<F AlejoA Fwd] TRl E =R FaLT e He A5
of 3tttu Ftalithie P H-= AT B dAME AL HFAREle] B &
< FAlAAe] &8Tbsg Wolade] el dsiA TAse HE 52 AMA A
Aoz, oAl AARle]l FAAA A Ak Al H-EE BITS A9 2
< AR deid s ddebr] @712 2 TEY) BT A1 T4l Hag ‘o

S of ¥k ARFE T4l Rle] BIT A6z A|13 (a)l

fol E<lboll et FAlet AFE = ARRteolgta AdstHA], I)A1A
Hol| #A3t AL Fll A FSH Y U3](UN Commission on International Trade Law :

UNCITRAL) 41738 A21% Al4gdel] mhebd Bk #eba] @) b2 29seh
3. Eet A7) A3

SARAFEE 20129 4¥ 9Ux} A} (Procedural Order) A|10Z oA GAALES] &
Aol BatgE T RRoR vbra 27 Al EQPEAK(Track 1y 183l ‘A2 EFEA}
(Track II)’= EXITh Al EPEAPA A= SaliA| oA Tt WA AHS AF=E st
WA gl Al ko] sy HA FH oA oY FlBEo] Sle|A k] waba] <F A
ZHReleasee)’QNA| 2] o Fof] gt Aol g dte] ThF7|2 34 T39

(1) A1 B}

AAANEL 20001 10¢€ 159 Z28]x 2001 119 1Y {223 galze] dHo=z 4
H2o] glagle] 7Hd 28l Azl HE BRiAsl HozM 19953 S|4k A5%
Aol AAHEAA} el Dol “principales 7t HATL FAFATHA0 ABEL A
5% A1 ‘principales 1€ AF=2 Yol wEhA HHE A2 g Feo] B
AL AdHAAR 237 AT ABAQ] s BT o rA FAHRIe]

pud

36) Ibid., para. 4.7.

37) Ibid., para. 4.11.

38) Ibid., para. 4.53; 19761 UNCITRAL S Al7F2 A|21% Al48e] F42 tha2 ZTh “In general, the arbitral
tribunal should rule on a plea concerning its jurisdiction as a preliminary question. However, the arbitral
tribunal may proceed with the arbitration and rule on such a plea in their final award.”

39) AL AR (F5), paras 2-3.

40) Ibid., para 37.
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sl5o] Eolx} thejel Alole] BACA] EQlo sjgets 7A-$olwt AdHAAE <1 s
T Aol oflgta F3stthan
AHJAEL 19951 slalAlF A5z A2gelA WHAStL Ue AUl wabA X
2o] dAlEE A HelE HalHcle] FHAE s A FoA] PAre 4=
71l 1995 3lefAl el webd Fejetdsln AYS WAAA = F JdEv HEH F
& FIH AL IAFE dAE Ettu FASACE ol A T A A
7ol SAA 7Ie T ATYAL AQlo] AP o w vk JfolH Lo 7|Hte &
A7 FRAT Y TRt HBEL 19950 skl A ko] AAHJE GAldl o
Frz HA JaFo|m Zelzel Agrt &4
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ABSTRACT

Case Study on Treaty-Based Investor-State Arbitration and Environmental

Litigations with Specific Reference to Chevron/Ecuador Litigation
Pyoung-Keun Kang

The Chevron saga including Chevron/TexPet v. Ecuador, PCA Case No. 34877 hereinafter
referred to as “Chevron 1”) and Chevron/TexPet v. Ecuador, PCA Case No. 2009-23(hereinafter
referred to as “Chevron II”) started out of domestic litigations between TexPet and Ecuador in
the early 1990s. In Chevron I, the Tribunal decided that Article 2(7) of the U.S.-Ecuador BIT
on effective means of provision was breached because of undue delays in the seven legal
proceedings TexPet had brought against Ecuador in respect to contractual obligations. In
Chevron II, it was contended that through the actions and inactions of the judiciary and the
executive, Ecuador breached her several obligations under the BIT. Ecuador objected to the
jurisdiction of the Tribunal because TexPet’s investment was terminated in 1992, and because
Chevron is not a party to the 1995 Settlement Agreement and 1998 Final Release. In its
Interim Award on Jurisdiction and Admissibility, the Tribunal applied a prima facie standard to
the facts alleged by the Claimants but denied by the Respondent, and decided that questions in
respect of the Respondent’s jurisdictional objections should be joined to the merits under
Article 21(4) of the UNCITRAL Arbitration Rules. In the merits phase of Chevron II, the
Tribunal divided the merits of the Parties’ dispute into two parts, entitled “Track 1” and
“Track 2”. In its Partial Award on Track 1, the Tribunal decided that Chevron is a “Releasee”
under the 1995 Settlement Agreement. In a decision on “Track 1B”, the Tribunal decided that
the Lago Agrio complaint cannot be read as pleading “exclusively” or “only” diffuse claims,
and that, to this extent, the Claimants’ reliance on the 1995 Settlement Agreement as a
complete bar to the Lago Agrio complaint must fail, as a matter of Ecuadorian law. The
Tribunal maintained the position that the Parties’ disputes on both merit and jurisdiction should
be reserved for Track 2. It remains to be seen how the Tribunal addresses the Claimants’
allegations of multiple denials of justice under international law against the judgments of the
Respondent’s Courts, together with the Respondent’s jurisdictional objections in Track 2 of the

arbitration.

Key Words : Investor-State Arbitration, Denial of Justice, Jurisdictional Objections, Environmental
Litigation, Diffuse Claims



