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Abstract

In view of the increased threat arising terrorism, the International Maritime Organization(IMO) adopted the
International Ship and Port Facility Security Code (ISPS Code) which attached to the SOLAS Convention. The
ISPS Code requires a comprehensive set of measures to enhance the security of ships and port facilities. For
example, a shipowner must obtain the International Ship Security Certificate(ISSC). If the carrying vessel has
not ISSC, the ship may be detained by the contracting governments. The Joint Cargo Committee(JCC) in
London adopted the Cargo ISPS Endorsement, in which the assured who knowingly ships the cargoes on a
non-ISPS Code compliant vessel will have no cover. However, where there is no the Cargo ISPS Endorsement
in a Marine Cargo Insurance Policy and the cargo is carried by a non-ISPS Code certified vessel, the legal
problem is whether or not it would constitute a breach of an implied warranty of seaworthiness and/or an
implied warranty of legality. The purpose of this article is to analyze the potential legal issue on the relations
between non-ISPS Code compliant vessel and two implied warranties under Marine Insurance Act(1906) in U.K.
Keywords : Marine Cargo Insurance, ISPS Code, Seaworthiness, Legality, Implied Warranty
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are to be governed by the laws and customs of
England.” 2= 822 A5l (New Marine Policy)
o= “Notwithstanding anything contained herein or
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3) Ermal Xhelilaj et al, "Main Issues related to the Implementation Process of the International Ship and Port Facility
Security Code(ISPS Code, 2002)", Maritime Transport & Navigation Journal, Vol.2 No.2, 2010, p.49.
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4) IMCA, Introduction to the International Ship & Port Facility Security Code, 2007, pp.2-5.

5) Chartis, Shippers Interest Insurance, 2011.12., p.11. : Cargo ISPS Endorsement. "In no case shall this insurance cover loss,
damage or expense where the subject matter insured is carried by a vessel that does not hold a valid International Ship
Security Certificate as required under the International Ship and Port Facility Security (ISPS) Code when, at the time of
loading of the subject matter insured on board the vessel, the Assured were aware, or in the ordinary course of business
should have been aware that such vessel was not certified in accordance with the ISPS Code as required under the SOLAS
Convention 1974 as amended. This exclusion shall not apply where this insurance has been assigned to the party claiming
hereunder who has bought or agreed to buy the subject matter insured in good faith under a binding contract.”
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6) Cargo ISPS Forwarding Charges Clause. “In consideration of an additional premium to be agreed, this insurance is
extended to reimburse the Assured, up to the limit of the sum insured for the voyage, for any extra charges properly
and reasonably incurred in unloading, storing and forwarding the subject matter to the destination to which it is insured
hereunder following release of cargo from a vessel arrested or detained at or diverted to any other port or place (other
than the intended port of destination) where the voyage is terminated due to such vessel not being certified in
accordance with the ISPS Code as required under the SOLAS Convention 1974 as amended. This clause, which does not
apply to General Average or Salvage or Salvage Charges, is subject to all other terms conditions and exclusions

contained in the policy and to JCC Cargo ISPS Endorsement.”

7) Susan Hodges, Law of Marine Insurance, Cavendish Publishing Limited, 1996, p.123 : MIA #|33% #133&. “A warranty, as
above defined, is a condition which must be exactly complied with, whether it be material to the risk or not. If it be not
so complied with, then, subject to any express provision in the policy, the insurer is discharged from liability as from
the date of the breach of warranty, but without prejudice to any liahility incurred by him before that date.”

8) R. J. Lambeth, Templeman on Marine Insurance, Pitman, 1986, p.431.

9) Robert H. Brown, Marine Insurance : Principle and Basic Practice, Witherby & Co. Ltd., 1986, p.93

10) MIA A|39% (1). “In a voyage policy, there is an implied warranty that at the commencement of the voyage the ship
shall be seaworthy for the purpose of the particular adventure insured.”

11) MIA AJ39% (4). “A ship is deemed to be seaworthy when she is reasonably fit in all respects to encounter the

ordinary perils of the seas of the adventure insured.”

12) MIA A|40% (1). “In a policy on goods or other moveables there is no implied warranty that the goods or moveables

are seaworthy.”
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13) MIA AJ40% (2). “In a voyage policy on goods or other moveables there is an implied warranty that at the
commencement of the voyage the ship is not only seaworthy as a ship, but also that she isreasonably fit to carry the
goods or other moveables to the destination contemplated by the policy.”

14) [1985] 2 Lloyd’s Rep.325.
15) [2002] EWHC 118(Comm).
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