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38  TELaEHge, 46148 (2014, 2), 514 BT D

Aol Aekol dyofFet Aekgo] 3t WA EAZE WAl U}aolﬁ}.
olglgh Aol &S g HE “AMAHA (the battle of forms)ol] st H

/\1”7‘4@01] woto] 19979 TRQGFAT, A A10EAA “AAAR el
3 I HYTete AlEmoR mwa AARE vE Qlth o] =RolAe AAHA
of oA Aok FARARE 7ol Aoke] F¥ ofFet 1 Ulg, 19l o= o
AAFe] A7t SA0] Eli=z|d BejjA] JuEEY 81 JuEEHS A
HAA AAS nZE5AAH A (Uniform Commercial Code: ©]3F UCCE1

3 §2-207%, S FE Fusto] AFH CISGO A9Z, T3 hEH
S FHoR AEHAeH, o159 AS vud SAAN o] Al ofhyst
1 FR EBFuurt 1 AR F ‘%‘ o B AEE AT HEEeld
=

& 4 Qlth
EE o] HES EFHo|n tfet IAAH N Itz A8T 4 glo
O Fgo @A g 4 vk olEE AE FESH] fleto
UNIDROITZ} 19949@e] “HAdAHS] Al @2"(UNIDROIT Principles of
International Commercial Contracts: UNIDROIT Principles, ©]s} PICC=2t1L
gholata st FHS AASHHE PICCE 20044 121408 FA5glon
2010 ] 22+ A& 6P°ﬂE}

J8ER B AgE 23] A PICCY F4of wat 159 O IAEE
oo Aot HRtE|dE Aok Tt o] AAAHAANE X
Hog sfjEoR s AAzAe et Asfet Wt M= S AA=
AR A Tt 1A Asjel Hal, a2 Iy dFolAe] Asjel He
of tiaf HluAFE Sl AAAYTL FAT FOAGS AANTORA T
EE AR AN EE thFet Fejo] A Aol o]27|7A] o]Folx]aL §)
+ AR disl FAVAN SAER stolg WS ZIsHA sk, o]
o AFAE AR Eot Zo] e AT ARE AANT "ao] glof &
ATE S =Sl

olgfgt Ao "a gol| whet A1 A&o| o]o] A27follA AAHA el of
s 1AA Adfet Ad AsiE =otal, A3l AR dig HeEE
VAR Heje AA WHeg RSt =ohm, Al4dollA AR
g foArto R SRIEA, 543t AU FAE AR Aok 49, vlsiE



g2 Aokl et as =37t
Uegsie, AR

. A7l digt As)

FrlEFHAAS] AAHA ] B
UCC §2-207%, CISG AI19%,
ot I97 £& A9 AGAE, & AR 2A7
Fote 5ol BWell 2.1.11x00A Aok AHe] dutedde wE 3854
o2, 21.19-22x712 B R A AHE tFHA &
ZollA MARYoR 77y ALEste] AARAAE skl Qe v olE9 Y

Aol els ArjHel Aow sl olstolA stz Bt

rol

ot WelE name Aoz wm

N J{m
.=

@)

(@)

1o

B

o

ie)

filo

D &te] FReH ) orstel B

Ay oz YAREZ AN FH Biol W EQ, 4%, 744, 44
(87D, BA, 23, BY Fol Awel, Aol ALulet ¥4 5o B @
A A Al fe Fol olrel st FRAGRN dsl © e

1) o]2feh FRL2 ol ARtE A A2"E Ad A S ARN A BT AAAA
< d@st7] fsll F=ellA AEE e AR 5] G AAE 130der By
AE Beale?] Adfol 2% Aotk (H. G. Beale, W. Bishop, M. P. Furmston,
Contract: Cases and Materials, 5th ed., OUP, 2008, pp. 227~228.)

2) CISG AlldzE Acks Adste oits 71l &4; A€l (proposal e} skat, Heke @
AkS AdstEe Aotor sk, @ S99 S F59 AT sk, @ F4o
gt AW, #%F a8 7HAe] BAH Ry 5'7/\]75-32 Fwol e, @ A ow
ZF’?J?_O] At 5 Alole Aokanta #Asta Stk ol FEA, ARA, 2RIA
SO= “offer’o Z35te Aol wt “offer” thAloll “proposal’® FEAJSHIL 0“3} o=t
A ol Aol AAFAY offerefoll T4, A, AAA, A, 7IE=1, F3 52 25
IRIRITEAL Hofof Qit.

d)
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TR ATy 556148 (2014, 2), 5 1AW BUBRETE 2 fhEk

AR 54, @ FEALE Zo] FH Aol H= TH 23 Fo] Mo,
Aot gl epge] Mels st Wigo] oHo QlafE FuiEIA(E
WFEoh W] “accepted provided shipment by Oct. 157} 2 ZXAHE

(qualified or conditional acceptance), ® “accepted only 150 pcs.”¢} 2

o o 18 N o
L ox oA b
il

1

B2 FY(partial acceptance), @ “accepted stop if possible please
expedite shipment by Oct. 1579} -2 2F]H SYH(acceptance accompanied
by request), ® “acceptance subject to contract’@} F2> AFA A ZHH

54 5O o]Rol: gt

o@E 92 Adid - FRAAQ sHoR AdS AU FEA &
oy 25 S92 BE 2z ko] ARGED) AT FAlol M= AHoF
o] A& Y& wrA <k (counter offer)olct. 53] ojH ojmjofis XUR
sHoll sigRHy & 5 Sl Al 247 S92 BAAKA7E 24

B
sol o GAE BT wbA Ak Eeg WsHA ohigith web
APzt Aefolt Fte] Vgt chEehm o] A PRA S vy 23

o
Restatement(©]5} Rest.2Fil ghHoll ki

w3t 23], Hop fefgh Aok 8%, Aoko] x| #it =9 T2 WA
o] ofyal & 4 glom, ofzgt oo gt ¥ I
Hosty EEEeHAY x| Ao ditt diAlzr|ET A2e FA=

3) ol|Ale] PR Srpolt 4% Srjolat
oFrtako] U-g-4to] (discrepancy) @ FE THA4lo
W-8idolE % ZSitt

4) L. Y. Smith & G. G. Roberson, Smuth & Robersons Business Law, West Publishing
Co., 1971, p. 57.

5) Rest. Contract 2nd ed., §3 Counter offer Comment, 1981, pp. 106~107.
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olgA & w, wj A Awich Hokp S-S 5h7] flote] FARAFEO] ARE
Sh= FAQl A AAlof OJgF APf(transaction on case by case)@t ARH
M TES T Qe EFEAAY ot Af(transaction by standard
clauses)7b Qlet. Hzpol] ot Ao Z-¢ FAA ko] A T 2 FA
o] Aokt SuAA, ol 2 WS FAARES] HeEjep oF Fo] EMk
T TH o] olo] WAEE Aokt A4 SOl ARgHT k9] A
+ ETTE Egcte] GARREY A EY] Aiulgol ARl QlafE o]
UE FoFt FHAAlo] AMGHTE wheba] A Ao oJeh, FFoFto] ¢l
HE AAlel ofsta IAIgle], APdel Aokt o] W8 QIx|ojFe] A
o], ok & AR TASGlel, 789 3ol BAGlel, Aokl U§
T AL Yol YAt SHe s Hlet REH o= HitjA ool

AoF-8S AFosto] Fagoste] Aofo] olFojAH EA7F flont
ELARE e stellA AAl A7 o]FolxaL Qlge] FAolth o]t Zo]
A AR drueh (A ngho] ot AAANE AR St o]F
A= Adet & 5 Stk olF 7 FARKE Ak AHolu Aokl A
== Fato] Utk Aeke] AdHoRet Aloke h-go] FAA7E ZA17}
ot olo it WA o] AAIA ol gk a2 Asfiet & 4 Utk

g FxAH Sl ofs] A} ool

9.
T wetel Az erezAel 4Zg AUt ol 13l o
B9 e AN slodw A Aske Fokn 4ol dste] olFolde
gojait
o1gA & o, Aozre] Fotel YEE £ 429 wehgeto] S5l

= o 1
2R ngEE @4e vtz A4dAelzt Bl Qle vh, Ridefe] vz A
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M T oA & AR o oHOH e ok o 8
.Im%t,._,mo‘.kl ]_ILH,H|,__|Aﬂo_ T UW,_._WL
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T

his
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o Qlo] A= Alofo] A== A7t vi=m AMAZA 9
pp. 46~48.

o #




oA EA7F Yoyt =LA AFH stellA AAl ATE o] R AAL Aleol
A S Aotehd, SdAR MRl dzugh (Aol ot A4

MR Tjste] GrmEa g
§2-207%, CISGS &Y 52 Z4lo=2
2, 22w @gdel Wele) 4 A=) 3
g 2AGAR] FTRE o] =4 WA ALNH ARG B

PICCe] H=lE S4lo= HH of23t 2t

[~
oft
g
>
>
-
ch
ju

1. 243 e
1) Fu]EFH(common law)’de] ¥3]

(1) 737 |3

FulEFHl oJshd, FH2 Hoke] W8t &ds] LAsof st o]
Zaolete Aokt e A% Wiiefo] Hof suolest ¥ 4 glem Aof
= oA ofurttt= AlSF A didAl "B YA (mirror image
rule; mirror image of the offer; the offer of acceptance must be ribbon
match)S 1145) gD

g W A534xet QB Wl A528%0] oJshA, “FUArt ko] st
of £7& ZolAY HAS 7iste] $HT wole I Aok AdTR FA
A Aoke Ao Brkehn AEle] 9, ¥ Wy AsnzEst AR
¥l Als2620] olshel, “Hopte] SAEAL Bl ofste] Fio] A7}
2310 ohJF Aol Ak soe OEAR RHE AHlo] i
HYHE ST Al ook weba dEEe guinsEel A4 44

to £ nE

7) Kritzer= o]2gt 9922 “a perfect tender rule”e]2t F21 Itk (A, H. Kritzer, Guide
to Practical Applications of the UN Convention on Contracts for the International
Sale of Goods, Kluwer, 1989, p. 35.)
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/~1—7]_,] 7:1/\1-_4 o_];du}o_el_ &]AE]_OJ AMAAAL ou]s)

o
of Itk Ackol AT AOR oA WEele AHile] Fag oRgl re]
52 Sas] BT Ueele Aol Faw R
sl Hek A olefst WEL Aoke] AYe AAR @ 3
o2 2 e 24} 9tk

oAl oA, izl FRARTES @8] ARt 23704 @elol =Est

o

S Q0] SA(fction 4 el WAL Asigtd, o
&TEX]-(ZQ—OF /\1/9‘3*—5—1]-) =2]9] €2 (the last shot doctrine)©]t}.8)
1747 ool A o] 3 ] ]—:—OV] 5o 2o

oZ,
)
o,
o
i)

Qzj0] olsi, wmels B Sherl Al EAS WhA ol
& A7 sElshe Ao WEAY AAle] HFQ A4S mlaqle] BES

OP

I

¢

8) G. H. Treitel, Chitty on Contracts, 26th ed., Sweet & Maxwell, 1989; A. G. Guest,
Ansons Law of Contract, 26th ed., Clarendon Press, 1984, p. 34.



ol Wle] ofgt Fitol Ho] HEele] AAle] ket Acke] Hst, w
Q9] AAlo] Al A THEele] SEAZI Bl g Sito] Ho] ml
Q0] A4o] wet Akl AgstA Heky ofeg 7o) tiste] Davies L

YT @t AAY Y2orA A A 4S SFA717 £

-+

N

Smith WA HAFUEA Sel9] Qo] Fgshe tﬂi ool et o] ¢

2o] FelHel Yot PAFEo] WUl A4 Ao] Bys] BAR B 7
0] e BAd delel Hel Hel B A9 ATEEA o9l @40
482 o (fiction) 2l Holw], Aofo] EAJSA] oh]stma ¥o] Wl ujer
s)Eo] oloiAof SR, @A A glo] olelst o] e 4 9
7o YA,

AAE e A4 Thed] BEH ol 2As Aok 4
7 BUAG Rl WA asvh okl A ALY BT A simple
S}

gap) o2 ZtFEsto] welat yhgol AT fEEHEE

el o Aoz Fgskn 9t
Telu PARFES P AL el BT Ao Holnl Y gt
A7k epe] 7] 4AHoE FoF B AT Ot o]FolxA] ok
T A9 Tl PR AL oleigel 9gol UYL AT 47 Gckn
FSpAA 1 o= Qo] AYT 27 mel Aol AAY AL WY
o2 s gt BYAc] ASE B gtk AA BPY A9RA A=
2 ABAE YT A HEel PRSP WACE 24T 4 gont A
o] o3t REFUL TeHo] WSIE Aol YA FHFRL ST A
St gl ko A9 A FF Aokl BE HEZW glol W3 5 F
o QA FHZEO] WFET Yk o AP MEAA Aok Fohn B
ol @elst] ohlstAw HEFAYE UA 2] AugE Tl

9) 12t} Schmitthoff W= FF TE2Ee] 270] HE == ofvd Az TE29] 24
o] ALE=A5 FH5] HEH At 7et 2} GARES] Aol gF T2 w4
SfloF sty sl ItHC. M. Schmitthoff, SchAmitthotts Export Trade, 9th ed.,
Stevens & Sons, 1990, p. 65).

10) F. R. Davies, Contract, 4th ed., Sweet & Maxwell, 1981, p. 11.
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Zo=2 Hiy 9kl
olgdA 2 uf, 2§ it 52l HZWA](last shot approach)2 Wit
ofof] gt Ffjofl ot SHS o] Aom s A PG oA
gl o2 oFzk(counter offeree) o] &< P=HFE FAHHATL & 4 k12
AA A BAste] 2 918E= Butler Machine Tool Co. Ltd. wv.
Ex-Cell-O Corp(England) Ltd AFA13S EHH or23} Ztt,
T APdel oo, mieqlo] x3lof tiske] 1969W 59 23Uxt= |y
10709 ¢to]l Q=2 o= £755350] TFE uizsials Aorg A
g5kl & Agofoll ot wleRle] FEA Aol 2 fAlsh=
A AAlsta e, & 205 Fole d=ste o 289 Al
of wet 7pAo] W
o] 59 274A= Wi Al
& FeAlole mikelo]l AR 23 D] MHAMEEH0] gle AS AA
%l

ot

]_

Y

1B

Ho
Ir

NN g ro e

ol

= s gqrh 59 Uele] FRAGE FAHoR sAMEad] wet
TFEAE SHI= 275 72 e TF2A49 o8& Ilcks AFFES
T A8 mEQlS 6 S5UAE SRINE st At & HFHTHo]
HhEStHA “ofeQle] FREA = 5Y 23U wiglo] AFAef meh o]Fo]
A" WARE B A Hylh fAAEAE viEdle SE AT o
F7 170 28927 AAHALL FYaHA. olel dhato] HrAS 717
O] QUFE AFS AASEAAL, Wl 2FAle] AJokaide] HAIE 7HEAREX
Aol wet MR TS A7 See TSt &% A7Iskh
& Aol diste] WAL wiEQle] TS AX[stEE w4l §AsHTh
T APl digt Ao TS HY ohaat gk
DenningZd @] %

AR ARl BRE AtElE A, 19699 59 239U E FHEEA]
T2l ButlerA7} £75,535 A3 F7BuiE o AAAS Hylon, Ak

11) S. A. Smith, A#ivah’s Introduction to the Law of Contract, 6th ed, Clarendon Press,
2005, pp. 54~56.

12) R. Goode, Commercial Law, 3rd ed., Penguin Books, 2005, p. 87.
13) [1979]1 All ER. 965, Court of Appeal.



L 1049 gl o1l d ool § A
Qgied, 1 sbed] shit AHAEERC
o] RS FHST Yotk B FFE 19704 11974
gor 1 WK Wbt 4P Qo] MEgle AAuEE
M5S0 92 £2,8920] F7 hAAFS FFSHAL.
wrlol wi4:e1el Ex-Cell-OARE Wzgle] Zrihgagel a3 Agst
th 1 olfE AN 2AS wgstdiyl, 240 dotd, Pk el
AR S5 ohTith, PA Az AT B2 2] £
T8 AT FEL Ak P FEA oA PP} WSk 24L T
o oSt P FAREORRS £ 9lx] ohsiel R He]
shHe] BARZA e 19699 695U zale] selaFsl A
AFIE, 5 Selxlo] oJsha Ak tjsele] z7lo] uteh EAfetA] miEal
o 2710 wet ZASHA ohsi] wpaele] 2AL AANFRAS T 9

A ohygto] HHjsih uhetA W wi4elo] FAE slgate] mlpele] el

o

H1

i

N
2 2 ox dn
L L Ho K

&
€ T
=413 Este] LawtonZd o] 74

o

Fo] Butler AtZoA] HolF AHETES] A2 wixglo] slipS &&]st
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of BUBA A4lo] Bul BAS WehHokl WA AR BA oh
sha wj4elo] 2EAE AT WHAMOR suste] AT A 2k

A% AAPIEA Se0) A7 thawt Zol 2o 4 9tk

© A4 AR B 9N ALAS TG BAH ol2olt

-

@ 2Felz Brsta A4 AAL Iz ASsn ety 2 4 9ok
SfLkshel HFAA0] Bithgeroln ole] sk suo= Bithgere] ha-g ol

sng EGH ;HEH;Q. Yl
wfebd Aol WEele A0 W-FHS AR T olzo] Gl H9o
L 54 o2 RS ANS wTiHekoR ste] WEgtomA Athiel)
5ol WHT Ao wet AW AR oldstES & Bast gtk
olg A ShE eyl ANAMelA At BB AL AT B9 A
AAMI S Bule Zo)7] o] RIEA] sk Sett stezte &
e B Ax gt}

2. Edid He

1) UCCE9 93

o
=)
o
of
L
o
)
rd
ol
L
lo
ol
Flr‘
l:i:l
(N
o
IS
o)
N
e,
L
2
o
il
_>,:
oo
_\ﬂ
rlF
|t
2

37 (--'materially alter---)= 7}#] % ’52}4 HAS OJJE CilESkely
ARl JuIESHAES ALY dATE HAl] ke AER diE %ﬂ'@ﬂ
Al AP Y] P2 “FHEAA HEA; Seo] YRS HiA|she]
F FAREY Aol BeEE Aeos & ALY FERE S gty
A

I HRo 4ge %Eom ReElE RBE UCCY BETAC o 24
1

ol2]gk UCC §2 2072 4 HAAR] gt Qo o

e

=

fio

HH o

14) H. G. Beale, W. Bishop, M. P. Hurmston, op, cit., pp. 225~227.
15) A%, AA=E, pp. 51~52.



UCC §2-207%+= @ FHFAAS AT A7F $F 24 &+ /)l
OPJARRES BT @ HFHOR AAZ Bl oA Bt o]e]o] £el,
@ A2 B At 4Y olfet Alfge 14 T2 AT HHeR
Fr|EFH| ¢z “ﬂ e At HeAA g SElo] 4 &

2 FAsto] @A JEAZE 2 27t Qlet.16

1980‘«%} 1964 FoF ZMAEL o]zt UCCY EAS w2x] ofsie
5 g sttt 9fvketH UCCH olotd 5ure] ofnlg Y& £3o] &
Ao g SE xS A Actdeel Bt =7t obF] ApdEoe] glA] o
Ystz] mielct. = §2-207x9] o] mECHHE GARRFEC] AlekAA

golotz] oyt Ao F FAAES FEols HEY ERE
gk AL TEHE o] otk
olffgt UCCY HITWH-2 FAAE Al 7o dxET F3Ee At
7HH A ft= *}w] 29k fgo] Bt §2-207x%°] & !

2

ok
edto] A7|Eot18) o b wEvt FAEnz 2F4 g oo
o] ho 9l AAHE Hlrt,

UCCe| 9J5tH, W-go] F7t=|glont Aolatz] ofustal 3ol Addxo=
H7AeHA] ofUgitty, F7HAR1 Aolgt 8ol ALt §2-207% (3)F<]
gA FAS AR, o]5L §2-207% Qo] os B o7t Huo] H
ohal sk Qlek19)

UCC §2-20729] 92 TUapt FEAS 45313 thzelo] ufufstel
AE wEstel o5 ARol AW g, odt BEUAIIASE Sol U
shthel Aokor QgRithe Zolth, oleld AMle Zixte] Aol olwxr
o SEAow vzt JE BAHclt Aot dhor BRI Qe 4w

16) S. Emanuel & S. Knowles, Contract, New Rochelle, Emanuel Law Outlines, 1986, p. 23.

17) ]. Honnold, Uniform Law for International Sales under the 1980 UN Convention
(edited and updated by Harry M. Flechtner), Kluwer Law International, 2009, p. 253.

18) Aol §2-2079] HEL oweh AIeR FH Azde] Roto-Lith Abdelx, A5
225 Aol C. Ithoh ARoltt.

19) A. H. Kritzer, op. cit. p. 180.
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ApefelAe] ool CISG A19% 3golA 77

§2-207% (%S Agatel diwsl arbaolA AUzolet & 4
olgf 2 W, UCC 94l 740l JuiRguAel Aaa4e] A2

ste] @A AE Mistel maoh

Sht 2EAoR ALY ogt
weshA FEsHA ohsta gAE Este] 44,
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2) CISG/Ee] ¥4

(D) derd=(A19x (DF)
gefol osh= Wig=S F7h AdstAY 718t #4e Thohe 4
Hgers AT E uiEsEy disde 1A

g

S
sredsha Qi olefsh A ACkAO) o) Alw

1

o

)

o Aopol RslA Qxafo} Atk vk St

=

1}
Ughe Suhe ZAsH ofsit A
=]

7
ox,
Aty
o -
(e
o
Aul
o
1o
ol»

= GAES oJulg WA oh]
S @ Hopel AHSE golel Hskebl EZL folE AT Bar gtk
Fog aote Aoz dgo] MGl JHsAe AdsA 288 s
gl 1 Sge A19E (D] olg Fio] ®4 ohld 4 et

20) William E. Hancock, "Special Report on the UN convention on Contracts for the
International Sale of Goods", Corporate Counsels International Adviser, Issue No.
32, January 1988, p. 32.

21) A%, A==, pp. 56~57.
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ABSTRACT

A Comparative Legal Study on the Battle of Forms

Oh, Se Chang
Park, Sung Ho

International sales contract, in general, is concluded through the
exchange of written forms which contain each of their own business terms
and conditions among the contractual parties. To illustrate, A sends the
other an offer on A's general terms and conditions of business and B
accepts the offer subject to the use of B's own general terms and
conditions. Where the two sets of terms and conditions do not coincide,
the question may arise whether the parties(A and B) have contracted and,
if so, whose general terms and conditions apply. This situation is referred
to as “the battle of forms”.

This article would try to make, in terms of the battle of forms, a
comparison between the classical perspectives and opinions which are
based on the principle of the English Common Law and the modernistic
perspectives and opinions which are applied to the provisions in the UCC,
CISG, and PICC. Therefore, the aim of this article is to provide the
increase self—consciousness with respect to the battle of forms between the
contractual parties that may frequently happen in the international business

transactions and will pave the way for further research in the future.

Key Words : Battle of Forms, Counter Offer, Standard Terms, CISG, PICC




