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ABSTRACT

A Study of Med-Arb in the United States

Yong-Kyun Chung

Mediation and Arbitration are two distinct ADR processes. Their dissimilarity lies in the
principle that in mediation the parties themselves decide what the resolution to the problem
is, whereas in arbitration the arbitrator makes that determination. Med-Arb, hybrid of the
two methods, is a fairly new ADR process dating back to the 1970s. Med-Arb capitalizes
on the advantages of both mediation and arbitration, while eliminating many of their
disadvantages. Mediation has the advantage of allowing for resolutions rather than decisions.
Arbitration has the advantage of guaranteeing that the matter will be resolved when the
procedure is over. In Med-Arb, the participants agree to be parties to mediation, and if the
mediation comes to an impasse, a final settlement will be reached through arbitration.

This study first explicates the origin and the development of Med-Arb in the United
States. This study shows that the emergence of Med-Arb is benefited from the fact that
arbitration has lost its own advantages ie, speed, cost-saving, and maintenance of an ongoing
relationship between the disputants. Second, this study analyzes four cases in which Med-Arb
is applied to various kinds of disputes as a tool of dispute resolution: labor disputes,
entertainment disputes, will disputes, and international commercial disputes, consecutively. All
those case studies show the generality of Med-Arb as a dispute resolution channel. Third,
this study compares the advantages and disadvantages of Med-Arb.

Finally, this study discusses the implications of Med-Arb. In particular it provides the
universality of this hybrid form of dispute resolution in the East and West. For example,
we show that China has its own distinctive Med-Arb system, where it has developed from
ancient Confucian philosophy. Japan also emphasizes the role of an arbitrator who settles
the disputes in the course of arbitration. The domestic arbitration rules of the Korean
Commercial Arbitration Board (KCAB) have a similar process in that arbitration contains an
element of conciliation. With regard to the universal characteristics of Med-Arb, it is
necessary to analyze the pros and cons of Med-Arb at a deeper level in the future. One
caveat is that it is mnecessary to handle the issues of the neutrality of the

mediator-arbitrator.

Key Words : Med-Arb, Arbitration, Mediation



