fhehge, 524 45 F 15

=S 2014. 2. 6.
2014'd 39 29 8 pp. 45~58 AAE Y 2014, 2. 18.
AAEHL 2014. 2. 24.

FAFAS A A A2t AHD A2 HE

%)
HAlo} $I&jE AE FHOZ -

A Study on the SCC Arbitration Case
- Quasar de Valores SICAV SA and others v. The Russian Federation -

2 8 &
Hee-Jun Kim

(= 7
1A &

I elAlok fat2ite] 24

M whAeh B 9d L AR

V. 2 E

Abstract

FAO ¢ FAFAFA, FARA, B2El IHFE, WA, 25EF FYEeL, 1CSID

FAl, AATA, 01714, SA719794

* ARt ZAL et



46 HHHAT H24% 1R

T

1.4 &

TAAQ FAAYE SR Qe o=l FAAe FAGA= 1o A s A A}
Q1 Fx}A}-=7}= Al (investor-state arbitration)2] F=24o] Ha} AA L Ut} FAFAE= 3
GAAZE m7kel AAS ZEAA 7] wel] WIZE @A) Fhel] e = EAET ol
AZF A5 HdsHA dgste 53 UTED A FARe] 2 AR A2 Aol gt
HA =S} s AR star 7] FAASE Qbell dozte] delet o 7
S FAAHCE BAeA| gom Ao 27 Al midelty FA#dE EAo ol

v FAHAEE A FAE GAstel v STy MRS A5UE B ol&
T7te ARk o m M=l Hls Ul AAIZE wHstAY @ go] HFE o] glo] ¢
Il FAAL FAMGA el @) o F9N To2 IIE dE AF TATAVFE
B3l sidstel e Zddke] Aetth FAAbel FAGA =AY FAHEA O #etol= EATAL
ke Aol cmrbehe AdA EAMASY IS AT 7 Uvkes AFRte] 755
7] WZel71= slthd o]dd ol fr=E el ¢ AbA FApAtel FAMA[ =] FAREAY
= d2sh7] fall IAA R "dEE FANAAEe TA7|Fe] Fado] A==t
ol A Aol T FAE FXIsk= Al77F H7] wltolthd FAEA 2 st
A FAHEAY &) A Al E (International Center for the Settlement of Investment Dispute : ©]3}
“ICSID”& &, A=A A H Y L3 (United Nations Commission on International
Trade Law : UNCITRAL), ~5Z 54332454 7] F(Arbitration Institute of Stockholm
Chamber of Commerce : ©|3} “SCC”g} dtt}) Fo] THEolx FAZ|F2 AR 9l

=4 5F7F ICSIDel 7k1gt & A Foz v5A ARRA=S]l E2ElLone Star)9t A
AzE w2012 59 ExEle FEE 3 2X = st AL EE o
Aop =R FAFoZ FAE AVIF 20129 11€95E 2AHQ FA-EA7}
A EAJTES AP A F RAR, 2 F shvde SR e s ithe
Shrel gk A wizta #Hs] FabE FEASA 39159 o] -l AxkS 9

W Ao Aol Aol Rad AT FARITD el o] vzt Tl 7]

1 e, “FTA FARA YL BANAAE A A EAAT,A17d A2E, eh=5A18t3], 2007. 8, 1509H.

2) e, JA=E, 150~1519.

3) A=, “ICSID®] FAHEA sjdFxo] #s 1@ TFAAF, A3 A2s, =FAEHE], 2004, 124,

4 AT, A=

5) LSF-KEB Holdings SCA and others v. Republic of Korea(ICSID Case No. ARB/12/37).

6) olol e FAleE F3|FE, “B2E - g R 1SDY Fo WE3 AR, TS =F,ABE A2s, de)
gl Wed A, 2012, 12, FE.
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of HMolol LSF-KEB Holdings SCA%H|, &-n] ZA| o] o FFAb Foirf
FAGELE diste] dHA=Q ghellA FA = gl Aok st 7
A=l drlollo A FAE7] wiEo|thd BB 52 I FY AL =k i)
Atolof] AAg FAZHFALE % (Bilateral Investment Treaty : ©|3} “BIT 2t &) 49
43X 2] F-(Prohibition of uncompensated expropriation)S ¥t F33sta Ut 3H
H4&(indirect expropriation)< FAHX=re]  FA|H(police power)Z FARAF]  Fx}
(investment)®] FEo #a ZQIH, FAFAZA FokollA o} & Abelo] =27 e
dol FAE UA KEh

olglgh g&ellA 2012 74, SCCY TR T+ Ao} AR A= W =<2 FAb
192! “F32~(Yukos Oil Company)”o| FAgE FApa; Ale]o] Aol #gh FA|#74 o]
AR & ARIE gAlol A AA Y] FZ Al gk FAolA] AJFE ERYC®, SCC
o FARGFIL ol gt A5 FAZE F&ol aGste Ao gk A
Aol om7} St olst & Aol Aot BEE A AY 9= FAbe| tidk A

7b gl sigsheA] ool i Al S Atk doh

[e)
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o
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1. Ao} F-Zxiite] EAA}4H

1. Akt

)
ko

20079 3¢¥€ ~¥HQl IA o] FEAAEQ] o)A} = ¥R Z(Quasar de Valores SICAV S.A)
ol 2lAlol HRE AHE scColl FAE ATtk ol50] Erx}ﬂ 7192 2Alol Hdh
o AF3|ARl FR2E, AA A te] FAAREC] S Afla e 22 7
oz geA Uk fEst g THUIGeR Fuetdont 19959 129 HrjFR

WL Z(Menatep)->3of] wiZteA RIGStE ey fase gAlotllA AFor A3

Al7](International Financial Reporting Standards)S =%i3h= & 2=2d ~®HItg=E zhE
A HANES 23 53 oHel 9 FExaEe] §3Z27F 2est ADR(American
Depositary Receipt)l0)ol] Fx}5}= e 2 F3220] A &S HFsta ATk

7) A8 E, A=, 860~8611

8) H3E, A=, 8614,

9) (34 BIT Al5%) o= &% A|FFAlat Fxpate] Fxls ohE & A FdAbzbe] o QoA &3] 54
< A% Ao, 0101] giete] A& - FH - FES Bgo] o]FoAA olYste 3, HH3 - & EE 1
vro] =73} - 8 *J%o}“ E#i Zk= 229 /o] A ofygit

10) ADR "= Aol A el - fEAI7]E ml=EEEAle] DRE ojnlsh=t], ADRo] W= & wl=tA o]

Wib A WAl AAANe SIHEAL 89 + b A4 WAE Ashel Bu oot ADR
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Ao} AT 2002 1195 2003 3 Aloldll Fazo] didk A|lF2AE 2
Aletg 2 B3 F32~2 CEOZF gAld o2 A XEAh Aol FA|AA | o5hH &
27 2000134 2003 Aol #HAlo} W] A A 71F S|AKsham companies)E
Agste W 55 B3l At & 14111-5 A5 922 doa gy o3 2AE
go] WAooz o]folxtia ekl 2Alop FAHA S 2003d 129 Al FEANS A
Algte] 20041 59 A 2 b 58 E3ske] 99.4 billion Rubles(2F 3.5 billion
Us$)= FHAth frzZzrt ol Agsial Aol ARE 97 EAUEZE
(Rosneft) 9} 7}2ZE(Gazprom) 52 B3 222 A /8870 o] 21D

2. Aol A

SRS eAlol A7 St AT AFAS FEsk] fmael AL BHA
o JUsie] 54891 A7l AXAQ oEst BReltn FARTHD HAlolg R
o s Bol 29 ) *}0101] AAE PAAFARIBIDY F§3AATLE 9
SHIThe Zlolth olo] tistel FARATY Aol ARE FARY W 25 Ao}
o Aol weh ARl FANT ATASe] HAlo}p Agel ArA HAE doldl
A)A F2E S vk FAAThW Aol AR A4S FIFd AY A gl

e} A

ete] FARbE] ARS E-83a ltial(abuse of process) 73Tl

o u=e| dElrgo] walalis nZWAate] SrlEHo]7] wit] uFe] Exjxl o] FAlS A= Ax}
7%4 7L° A A)sk 4= QTHWalter G. Van Domn, Jr., Financial Product Fundamentals, PLIREF-FINP,
2011 at §3:3).

1) fazsl A 4% P19 Srensls 1000dt B kel F91Y 93t Agel golude
2 ARS8 gusl2e (WE AT AHA FAFelAe wels A7 A R dol AUA A
2ol a4o] chrbant. iEEi#iﬂ% o581 WA £ ol ol A2l HAIN fa AL
78%% 3elowmetee] dgke] 1tk Aol 96d AMel AFEA I G4 welzE wels
FIAE DN} ARALB] 2098 A E0E A0 FAAAL okl BAAT e
B AFY sueasasle 404 okl 9 A chiui el Adel DA, 49T B R
FEFoW Behtv2 Fu qFwe] §A B ¢ @k A% i oldn $HS w9l £ 20034
109 AAARo =7 ﬂ]_‘;_ F-4E ) ]z;f_ GArE 2APilo] B4R T FZAZTERE YREEE HAaE v
fraze] 3% srEnxay)E FRge] Ao i A sl dvk(ARlel, “B SR=Fx T,
1509 3 /“‘DZH“*/H 30Lﬂ A7142, TAEAE, 2005, 6.1.%, FH4<Y 2013.10.5, http://news.khan.co.kr/kh_
news/khan_art_view.htm1?artid=200506011803481&code=970211).

12) Quasar de Valores SICAV SA, Orgor de Valores SICAV SA, GBI 9000 SICAV SA and Alos 34 SL v The
Russian Federation, SCC No 24/2007, Award (20 July 2012), para 9.

13) 19913 & g A|olAALS]| o] F ol Fa13] )= “AWtZ A 7] H(Law on the Basic Principles of Taxation)”
5 Mgt AR AWFo &5 Atk gAlotel e WA, &5, RIZEAA, A, A, A
A7AA ol ATk elAlor A Wl AT A T Tadt FES 7 Aol DEAIIA, A
AQA He AuARsl Aggrel FHANAL Fastul 53 FHA A APRE AR
W dgo] olm A g FRIA ABUVHEND, Aol ZANT AT FYRRL AYHY A
Aee AR, TEAaAT,ETE Al2E, dFuEtal olejA g AT AlEL 2007, 101~1039H).

14) Quasar de Valores (n 12) paras 13-14.
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Aol BEE P Qo= F22 Fo FFE Aok I 7|gel MyE =z &3
o]7] W] HFAE] FAFATAE A7IE GAHZ ] YA AFE ==t

1

3. A=}

AR Aol EAd Hete] FARGF= HFR1EC] F27F Hak ADRY| FA
3= FE R 4329 AEL A2 97] wWlEd ADRS 2851 Y AW oE=xx}

a
A} Alob Atelo] AA FAGH A w2t TAE AL F e AHel A

i

FARERE A Bl AutEo] e & Fo FHS HEg o], IAEA
of AeAFE el vepd EARD Zbzte] @97t g sldsteA RE &

FARCE BA7E 8l sidete

Bl oJshd w5 A

=
o
Eﬂ

o
o 7t WA A7t ARAow
ol 2

2
A== [e] S
, AT T TEHL

Yertn ¥ £t 9eARE HABY o watel 71
e AT F YA o Bk k1o 2012 79 SCC FABFFE Ao}
AR A HO Af7ks A4 §2AE Bhoie AAON Lad A A F)
fasg BNE Ee, Fms LS TRAATD BAA Aol At 15
e AFE 5o vol YA ohistm Faoalel ANS GRstel Thokeele

3} w24

diell itk Bokrh ol &9 sidsty mebA Fojit = Era 5 ~d<

AW Ao thete] s} 2009 DS BAo R xFetetn BT P
Aozt 0B 75 fntetal FAxEA IS A3 tivkE A& dvhe
T A A Aae A&GA A8 HiHH olfrt HATh T A FAIFA
2 AR T AR A7 gl sldete H2e] AR 5

15) ibid. para 44.

16) ibid. para 45.

17) & #49] FAFHF= AE<2] Jan PaulssonE W53 Toby T Landau, Charles N Brower #% g W32l
3002 FAHAEH EIAZ BFS B A HIrmgard Marboe, “CASE COMMENT Quasar de Valores
SICAV SA and others v The Russian Federationl -Another Chapter of the Yucos Affair”, ICSID Review,
2013, at 1).
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Srazsh GAjoh BR7E THalEA

(1) Mz
259l ZH9 ExIEo] sceo FAAZE 7] A olw] HAlol WelA fmxs)
#Alo} 7é zte] wﬂﬂ‘r #AAE BAol

% 2 A] }?‘%}i‘ﬂ%% Ao HFE 71243 %i ZH‘%ETY_E‘}MJ_ 2005 10%J 2
Alol Y-S F3229] A IA] 71zt a8zt fi3sae sE23x A7 d I
o] 5FQl oA FHAH A H4(European Court of Human Rights)ol] 2]A]o} & F-9]
HA ol =3k A2 gikgich ng 980 Eejel £af widS A IR~
2 ZAF Fito] EEtdn|2 FE Y] dlEHY FEZ o] FojHTHAl Ao} HHe

gz FgFh sx e s AEZHARZM I
A BA e Aol SHE ke gl PPtk A

(2) Ape] A

1) &850 S

Fraze gAe A AdE Algel et Aerizbe Adde] &3 AT TR
278 39 Wl Agetes Hol e AMes 2= Adadth F gl olst
of ojn] HHe] 2PN AT S EATE Aol

2) ZAFIAE o] &3 ZA3]7 P9
e 19909t ZRHEE gAJol AW ] A3\ d (domestic tax haven)= ¥ %]
Mordovia AX] 337, Kalmykia AHX|3-3b=r Qbel] 7hgo] 3|AMES ARgthlo) A 9dA

18) Aok AW AI113z

19) el AR ol o] o]dE sAte] Aol Jhedithe A2 WE BALLA AR AsE
ofstAl7l= AE A "k Aol 3= 19999 H ol g SalE A FA4AIXIth(Paul B. Stephan,
“Taxation and Expropriation - The destruction of the Yukos oil empire”, Houston Journal of International

Law, Vol. 35:1, 2013, at 15).
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At Al (trading company)E-2 B]E fE2~7F diEly

gstal Aoy Y FIE27F AY 2 HIES afeta dta
F32E T3 F-7 3 2] (oil-processing) L} AH-(oil-producing) ¢} FHHE AFY
o T th2 AZH<l(production company)<= YA o]E A ZHAZ

dvi el AFS d7tE FFste] AzWdel FaE AlEprofits tax)E I

r
e
A Lo
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Faze ol FEA Azl ta) A Aujde] e

fF32E oo gt oyx] #H Z|dEe] JUHl M I A el FHj
AFdg Hasksle slo] BA1Y #goldtta T4t v gAjole] HAlAA e A
2 7hA| A= (substance over form)ell Wk Tujelol} A xWelo] opd FAA AfAt

(Beneficial Owner)?] f-22~of Z}A|sfoF sttt FAgic)
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L

(3) e #2

Aol QL BAlol Aol <A AFel tid J1E Agoel & A
ZRU2E 39 U A5HES Ho} g F47e] AgedRe] v A= ) &

9. A8 A5el 2EAE SEAGE Fa2e) 7

12 gAC) ARl fEa Zo] AFRAE AANZ Felvt 9l

o2 Hgit}23)

Fe& AMES ARde] 3akd Bolox] Apito] gl 29
719 A ellA Az ddE5S kA &sdeh &
7vee] Batel A wioll wiEdE Fol7] s FE7t
olgfg Aef= <Qlste] TG Feo] FAATL
HE=(Fund for Financial Support of the Production Development of OAO
Neftyanaya Kompaniya YUKOS)Z A YHF AT Ao FE3h gk HAJoR & &
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20) ibid. at 19.

21) ibid. at 19-20.

22) ibid. at 20.

23) aEAEE A AEE A F Sl B et ARV AEE dAEA 22 A9 1 A
£ AEAYE Axelth wiEkx HFHPAE E7FEE 7] widel gAY eV AR AeellE A&
7F AP oglon, ® Alarizie] g Fo @yt it Afols 2wz Alaxde F9E =
ol7ka Ao Alart MPAThele|2 - Ik TR AN AR (A A9, BFdAL, 2013, 128W).
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Ao HFstd At AHE ASHAE Rttt ol Ze HES A<
G327t HAlol Ul ZAFGA ] sH2EAE AP 9o Ul A5 AIE
= W AlgS A 2Alol FFe] Aele FEsitta W ik

o} o] Fael Yajot R FAEAAA HAloh APHEFES EE FHAEA
7R A3 BART L AP E SCCe FABYEE HAoF F=e] A7} 3F
etk #E S deA Eck

olal F 8o s AR AS AlFoR slo] SCC FAR F-o o] T

of B A FARG] dutdH3 BgEEA] AFE HE}| R vl

2. 2A5ge A B Ber)E
(1) @589 Mg

TAR N FEolgles o] dl4al B f(dispossession), EF(taking), =T

(deprivation) st £& ol7} ALgHE FFE vk FEE APLeR WHFEOR T

:10

3 Uk ARHFe A ARG AFolle HmA AFEAA ] EEete] SR
AR ddo] B AAd == Aol e vtete], 8ol Aiole At
FrA=e] Al AT AAVE Reshy] wjEe] B2 FHE ¥ Tk sE EAle
EAA T Aol Ay - @Y - APH ZX|(measure) 2 Q18lo] 9191 FApAbe] A)ato]
AHZE G-8(expropriation) == o] WASt= g olE AHH R FAET] flste
=dd Helojthe &, FAAQ F&o] TS wkoy BE SHAM F8&3 F
doHAl FHFotodord o] EAste A7 T80 BT AR QA sta ofd wt Al
A7 mE AAg BAAS AlFstolof dvte Wt vt P egolthn

(2) g FH7NE

FHelle e ddd 2o
A #dste] o= FEAAS il
BAEE He, sARg s AR w7te AAdEd
AR 7les v

B2, oldd e FAle R AAA
217kl glek2s) ek FAw
AP AN HH5Eol T3]

{89 Ad7E

ttlo
v

24) Dolzer and Stevens, “Bilateral Investment Treaties”, ICSID 1995 at 98.

25) A7, “FExA-=7F EASNAASDS)S] Aol @ TR R B3 A rEAAT, 198 AllE,
@%%Zﬂfﬂil 2009. 3, 128'H.

26) ©|AN, “FAREASADA A HH5E AE -NAFTAYA Y w=9] AES FAHoZ", TAEHE A
208 A3, MeAPdistn Weked 4, 2012, 11, 17749,

27) oA, A=

28) #7n, A=, 1384.

29) #An, JA=E, 1284.
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o] BT dxsA= AR I FEe dAdst=dl Aol (i)AAd g HEAE,
F229 AAETZEAY 543 W), (ii)FAk o241 8 Z3e 7idel tigh
FH2A e F=E dAF R A7 37HA] ®|FE 7€ 4Fa dth3o
S FAske A4S AuEY, 19679 OECDE| 9=
Q1 FAAL AR S Ak Fope] ZebdA = AR FA=] AEe FAA Pt
2 & F e /A 215 AASKATE old sidsA v Afole FAHAIE HH
= ARAd Al FAALY] Ak wiote 2AE HAE <F E@va st 9
3 2 Y] 7R 2L (1)FYS Y3l@n a public interest) (ii)ZHA2}] w2Hunder
due process of law), (iii)H]XPEZ Q1 WS Zmot be discriminatory), (iv)ZA3F HAto]

©Kjust and effective compensation must be paid)gtth= Zlo|th32) BITAA = 1S

il

HT
ﬁoﬂ sl 2 Aol 7 glo] A% Ao mue] A4S st5o] hdsta kARl
TR T kY A oR Z¥ae A 52 AR BUHERY 295
TANTE BHAE 78, /3 T ouTd WYPORE ofFofxl Y7, I=L “%%i}
& 780 e ZAE AT A9, A9 AR T2 A A7 F

L “E2E AdskE A A (nature)ol Yt E2effect) S A LR F3t Utk v
Ao Jq_ﬂoﬂ‘— “/‘_Q_o]\)r :—:|L—,-r-§]—0ﬂ | F3= H]—H—l”o]a]—jl_?_ hds] FAska AN
W Fzo] Adsle zoelNE ta PAdeR FHeke A0tk

AQ

3. ShAlZk Aol AFSHEAe B =

OECDe X WRHe “FAIEAMA slolrel 580 AP FA g waAe] 9
W FARAT e BAE G APeeA ofm A FAAAY wel2

30) A4, AAl=E, 13849,
31) OECD Working Papers on International Investment, “Indirect Expropriation and the Right to Regulate in
International Investment Law”, 2004. 9, at 8.

32) ibid.

33) ibid. at 6.

34) ibid.

35) ibid.

36) 2007 ¥-1] FTA #1174 F-E5A4 11-4 A3 A 53 22 A4S Fi ok
3. Alll.6x A1dto| EPOVJ T oA gEe D FEo RN, FA 9 e d™e] P9rt Helg
A o] mE Wt 5 glo] AFPFL] 5% avE A= Aotk
7t @Al 9 B d7le] 97t 54 AN dE slollA 7&@#%; TAASEA oF e AR o

Gg mgste] 1 FApl B RE AW AAT welshe

L= AP, AP 728 2AE aE W
D A% BN AN G e, PASe Q@9 EE Qade] @97 Fael BAA el A
e T AR O Ao RE P ge] WA S dFeh: A8 ol

2) A% WAI7E Tl AT 2Esa geldel e Fejshe 4%, el

3 7 BA W WS TP AU A4, AP ATAAt BAL st T4 we Bk et
of & Ao AluEE A% dold 5¥e H4s 54 FAR i Rl FashA ol¥st el
Al £349 4 ek

2
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Q¥ X & Z K European Convention of Human Rights)©.2 A&# &g
AR sz} Al12e gol ok BE Welolt e Al

n| 5] &7} 3])(The American Law Institute)*|A]:= Restatement Third of Foreign
Relations Law of the United States®] A& Foto] 1HH483 Fas HF Ao o]
S TFESEL Ut)38) FA(taxation), TFAl(regulation), T2 FH-o] 2] Fo] “EFF 0|
A Y(confiscatory) E312]8}A 7Hd 317 YH(unreasonably interfere) XU Al 17] %] =(unduly
delays) 59| 74770 sfdeta HHF&olgta gty web TR FAHRA] 5 E
Fo] Mol dwkARl A RFH AAA Eolls vt A FARAE R Al

=
W e g Aol e AL ohitk
_C,L

AE FAEEAEe] daflo olstH A4k a7l B 8 ddets A2 oy
E F5%a |l SR

awful exercise of powers of governments) IA|l= =& 3|
Atk dwtH o (i)e]=5Ql Fatell tigk IAl|7E BIaPE A<
oA T (iNFARAT PHrt AUAAE 2R FARAR] AE

2
g BeA e, ole FAEFHeR AHHITLE & F UE AoHhd)

it
rO

RN Aol R A7 FEsithe AR AEE SlFel =
Scce] FAWG R dvE B WY ARl F5E dart slvh HAlel R A
o ATl wet el AARG FESIAT SARE =
«ZAvo] oft]el| YA S WB| 1Al =@ FTha) Y] Hajo] BeF WA HEI} o F

37) OECD(n 31) at 7.

38) ibid. at 8-9.

39) ibid. at 9.

40) Dolzer and Stevens(n 24) at 98.

41) &3k T FAFEAY A, WFE SAMT, 2001, 96~97H.

42) Ian Brownlie, Public International Law, Oxford University Press, 6th Edition, 2003, at 509.

43) H]E, “ol= FAol e At A48, Seal Al41, PR Etal HEkdte, 2013. 2, 1534,

44) OAO Neftyanaya Kompaniya Yukos v Russia, Application No 14902/04, Judgment (20 September 2011), para
666.
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AR, 539 F32 Apitel] tis] dwrdQl 2 -9 thE Fuli(public auction)E A7} ©]
Fox e friazs Aol 93% HE=rF HAl o] F Ao} Fraell ofste] wfrstE At
Ao FEIATGA) AEH o2 FARYF= FR=e uigh AV FHAJA AHAE A
zke] oJ&l] o] Fojxtta & F glom, HAjot S A9 e BiE= Ko A
7ot = e vk A AsHA s

T WAoo HZ JAFASTA oA FaE nE AY= S ouEd B FA4
FA TG T FAZE 7ol siFsteE Aol dig 7lEs Festa e Al Aok FA
AR “B=x}-G2 29 HA7} FH S (normative constraints) T IA| B @3] HYE
HolA 2o 832 esittd a8d FAle FAREYe] F8d ajgettra A
gt ol gt Ao =2 I7EA] SARE T v 2 AlRE
frazAbes ofn] "l FAZIHESE HAS A5 gig Alae 7|e

o

GAlePE oldetdn ol tlete] elAlol AT BAE Abe wh gk

=
o

=4,
fraze Ay A EA o] 9e EHAQ Aol ofyglon iAol FHst= A
A FZ27F FAAE] o FE ol glo] Al wel FAstA shAl ko s

Hate @S o= P97 U AL ofyth FA" TS AR dFo] BAAsH
I(in bad faith) W8} Th(disproportionately) F42 7dS F48 Aol ozl A
g o] &3t o] M7} A(transfer price)# Aol UATHH EZH7|FIEA 2 (arm’s length
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ABSTRACT

A Study on the SCC Arbitration Case
- Quasar de Valores SICAV SA and

others v. The Russian Federation -

Hee-Jun Kim

It is a well recognised rule in international law that the property of aliens cannot be
taken. The question of whether indirect expropriation and government regulatory measures
require compensation is an important issue in international investment law. Bilateral
investment treaties and other investment agreements contain brief and general indirect
expropriation provisions. These focus on the effect of government action and do not
address the distinction between compensable and non-compensable regulatory actions. It is
generally accepted that a state is not responsible for loss of property or for other economic
disadvantages resulting from bona fide general taxation accepted as within the police power
of states, provided it is not discriminatory.

Yukos Oil Company is a Russian oil and gas company engaged in exploration, refining,
and marketing activities. It is one of the largest oil and gas companies in the world. Yukos
Oil Company has its production operations in Russia and markets its products in Europe.
An international tribunal ordered the Russian government to compensate a group of Spanish
investors for the losses they suffered when Russia seized the Yukos Oil Company on July
26, 2012. This has been the subject of several judicial proceedings and academic
publications.

This paper explores which circumstances do not lead to taxation amounting to
expropriation. The author suggests that under the following circumstances, taxation would
not amount to expropriation. First, taxation should be non-discriminatory. Also a lawful

exercise of the taxation powers of governments would not amount to expropriation.

Key Words : Investor-State Dispute Settlement, International Taxation, Lone Star, Indirect
Expropriation, Taxation, SCC, ICSID Arbitration, Substance over Form,
Transfer Price, Arm’s Length Standards



