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Abstract

The Meaning of Extraordinary Circumstances under the Regulation
No 261/2004 of the European Parliament and of the Council*

Kim, Young-Ju**

Regulation (EC) No 261/2004 of the European Parliament and of the Council
of 11 February 2004 establishing common rules on compensation of assistance
to passengers in the event of denied boarding and of cancellation or long delay
of flights (Regulation No 261/2004) provides extra protection to air passengers
in circumstances of denied boarding, cancellation and long-delay. The Regulation
intends to provide a high level of protection to air passengers by imposing
obligations on air carriers and, at the same time, offering extensive rights to air
passengers. If denied boarding, cancellation and long-delay are caused by reasons
other than extraordinary circumstances, passengers are entitled for compensation
under Article 7 of Regulation No 261/2004.

In Wallentin-Hermann v Alitalia-Linee Aeree Italiane SpA(Case C-549/07,
[2008] ECR I-11061), the Court did, however, emphasize that this does not mean
that it is never possible for technical problems to constitute extraordinary
circumstances. It cited specific examples of where: an aircraft manufacturer or
competent authority revealed that there was a hidden manufacturing defect on an
aircraft which impacts on safety; or damage was caused to an aircraft as a result
of an act of sabotage or terrorism. Such events are not inherent in the normal
exercise of the activity of the air carrier concerned and is beyond the actual
control of that carrier on account of its nature or origin.

One further point arising out of the court’s decision is worth mentioning. It

* This article was supported by the Daegu University Research Scholarship Grants.
** Professor, Department of International Trade, Daegu University.
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is not just necessary to satisfy the extraordinary circumstances test for the airline
to be excused from paying compensation. It must also show that the
circumstances could not have been avoided even if all reasonable measures had
been taken.

It is clear from the language of the Court’s decision that this is a tough test
to meet: the airline will have to establish that, even if it had deployed all its
resources in terms of staff or equipment and the financial means at its disposal,
it would clearly not have been able - unless it had made intolerable sacrifices
in the light of the capacities of its undertaking at the relevant time - to prevent
the extraordinary circumstances with which it was confronted from leading to the

cancellation of the flight.

Key Words : Air Carriage of Passengers, Regulation (EC) No 261/2004, Extraordinary

Circumstances, All Reasonable Measures, Cancellation of Flights



