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A Cargo Insurer’s Right of Direct Action against P&I Club
— Focused on Docket No.2012 gadan 503694 in Seoul Central
District Court—

Wonjeong Lee

Abstract : The article 742(2) of the Korean Commercial Code allowed the third party to
invoke a direct action against the insurer under a liability insurance, Meanwhile, the owners
of the vessel enter into the P&I Insurance Contract with the P&l Club to indemnify all kinds
of liability or expenses involved in the operation of its vessel. However, the Rule Book under
the P&l Insurance mostly included the Pay to be Paid Clause which precludes the third
party's direct action. Recently, the Seoul Central District Court passed a judgement on the
validity of the Pay to be Paid Clause under the Korean law against the third party i.e. the
cargo insurer having the right of subrogation. The court held that (1) the third party's right
of direct action is not the right to claim insurance money but the right to claim damages
against the P&l Club, (2) the insurer under a liability insurance is deemed to assume
liability jointly and severally with the insured against the third party, (3) the Article 742(2)
of the Korean Commercial Code is considered as a compulsory provision because it was
invented to protect the innocent third party, the Paid to be Paid Clause is thus null and
void, The purpose of this article is to evaluate the appropriateness of this court's judgments
by comparative analysis of Korean and English law, and to suggest the relevant amendments
of the Korean Commercial Code in order to prevent further legal disputes, The article
criticizes the decision of the Seoul Central District Court, taking the attitude that, since the
third party's right is the right to claim insurance money, the Paid to be Paid Clause is valid
against the third party.
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e 4= s Ho| EWlsHA Fojgh deEjetar Ao 2

AR Slo|x  AMeEdo] AL JAE AFASTHY(Protection and Indemnity
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tho] B&A kA (Rule Book)o] ZEdEo] Qth of7|A mRERI] AZErt EABIe] 2|2
SAEHE H A AFEREE St R 3 SEolsl i ARG Be AR EAN =
o] wet AFAATRAXTHPEI Club)S A= A-AFHS fFashA JARE = A=A
7F A e, 2D ASSEATHUA o] ZA o] gk weko] WAk e A3
AR HS H5S HstEFA) 7 PAhe AFGTES DRI AT AT EAR
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Wolot whAYl, AR FATEE B HE = 9 1, RIb=E, |, Al27
A, 2008, 499—-500.

2) By, TIHEH, , AL 2005, 677,

3) <-@ubalol A Protection & Indemnity Insurance= AZFMAATHY HAIASTHY, HAFAdwd
Soz Hoste] AMgHo] gout 1999¢ 29 5Y 'AFATEFRIH O] A - FE oz B
=R AE AFdsEYolgs g8 AR gl
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MAFEAS RSO A ProtectionS ‘H3E &, Indemnity= B & 9H|§lt} Protection
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5) o] shgAl oM E BRI HHFASAL 9 s exgoll oigt Al3Ae] AL o Fet
ARF2FY fgo] ZAEANLY, “*%% AR G2 HAAe}E B} Atolo] HaF A dAte]
et AY B HAFAGATY R WRE AL ofHER o]F ZHRAL EEATE A3AA wdket
T gltke olf= A3Ae APAFHS AASAUATHA A HY 2002, 7. 5. 200171%F36981
). 2 ol At TA-e vFeIAR] AFATRFXFTOR HE HotRHxrt AH4H
TEE AT AT AXNFGE2EE f8 offel tigh Wl Pk deto] Wtk HelA
Hol7} 9l

6) =3, THAHAE, | HgAl 2014, 602, ; Daniel L. Burkard, “To Report or Not To
Report, That is the Question ; Are Protection and Indemnity Clubs Responsible Reporting
Entities under MMSEA Section 111", 7ulane Maritime Law Journal, Vol 36, 2011/2012,
217,

7) AR A2z,

8) Steven J. Hazelwood, P&I Clubs . The Law and Practice, LLP, 1994, 8. ; Norman J.

Ronneberg, “An Introduction to the Protection and Indemnity Clubs and the Marine
Insurance they provide” , University of San Francisco Maritime Law Journal Vol.3,
190/1991, 3.
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Of Apg - Aol tigh e, AR A7E o tiet Ll AT LAAAHE, &
5 AARY 9 SEEHEAY T AdtEolA 145kA] ofsks Hel, 7e dHa 2
Hefr sold, 232 3P Adlo] gFE Aol B (Letter of Guarantee)= A

AFGERE A2 YW A2 (Omnibus Rule)& 51738F
guslEon Arn ghe FRoldE zael oy Susl
A

Sh=ut, ACKelA

Ee YRS BT webd SuUHAgiEe dub iR A e 4 gle 558 A
o2 399 o]oREE FY oz FH= NFRAITHI O AT HIA A 7|dstct 1)
S AP AFES 2 o Y] Azl it ghout, 19999 Al
I

I o
TRz AL o] FIFAFAETHEF 2 (Korea P&I Club)o] AHER} olof 7h¢lsbar
ghd igle] AFE2 19619 AgE sl di(HE A917E)e] wep did
ehafl =23 (Korea Shipping Association)o] 7+istal 9t}

9) AdtEY A o]&EE FFAA7ITFEE S (Institute Time Clauses—Hulls)¥t &3] 44|38l g oF
FH(Institute Voyage Clauses—Hulls)®] 3/4F=HYUFH(3/4 Collision Liability Clause)oll4 Al
SRS Ao A4 Fol ol JAAAGel B/AEE WATT D Ut 3
salEele B AT Solt Aolnz B3 Lo} nesas gusis Auuge
PuolA SroLt AT 3/43ENQORE Bl STRsy ok g B oS umpd EL
shzo| AAuE, Epautolt L Aupo] ZAjElo] ol A4 ol9le] HEAL . B4l Rudut] X7
H A W ARG, Al Rk AW, P EE B4 09 52 ojua ASoE B
ApBEA] Rtk PSR Q). olelgt £ale] RS AFABHYel WAEL, wat & o
Bl WP REAvto] g Mul SE An muEAs) o] wsjol o) WA A
Ae A, ol oRA ERIA AFEt FH FolA 3/4& HEFANA HA4T AS
31ol3tcH(The Underwriters agree to indemnify the Assured for three—fourths of any sum
or sums paid by the Assured to any other person or persons by reason of the Assured
becoming legally liable by way of damage.)2til #ASIL Qlong K ofmn Qo] Ax|d
23olr},

10) Christopher et. al., Introduction to P&, LLP, 1996, 65—68,

11) Steven J. Hazelwood, op.cit., 305.
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12) AAE, TeEER, |, AMAR 1995, 1.

13) MIA A1z 9 A|84x A4,

14) A% A|693

15) H9&E, “AFAYAZTHI(P&I Insurance)?] W& ARA", M™ME=EA, | A30H A2E, 2006,
1941986,

16) A A|663%.

17) 2 HYe, ARIEERAFAT AN AAsE ATAAYS Pl FHEE Y EoR
Qste] mhyAIRke] ofde] A &H3lE HESHE A HoA sEAN fARRARL o] g A9
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o AolrFlo| ozt RAMRIolets Asw 9tk 19 o] Asjs dulHe] 7|
oAn|HAF HEo m|HEz} zFAe] AAlo|L; AlAo) ek &dE HEle] BHo
8] (First Party Insurance)®} A|3&Fo] tist mlH &z} ujAMQS HF o
= S AI3x B&(Third Party Insurance)o® JEEM, A32 HFPS tha
R} wARFoR TRED MYRFPL AT WY AR TRl XFo] ol
sl Eolol tisto] PR wAelRg REtehs Aolw, MANES BRPAL A2 A3
ol thste] HAFAQS Hodslm o2 x|E3F ALo|u Raxsb E**J%g sl el
g, AzAsR3o] APl RARIolgls Aolth weld MIATRI 2T HAlOHL
SER M7 AT £1E MR B B 9 el AT R
ghof| st A3A}< xlxhéq_ﬂ%
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3 B R Bel AR Asf] ASHelA Wi B
westo Ry e &S BASHE BHITh) of7]A RAAILY A7 (R
nolow B Aelztel dste] ul 741 shio] Pk olek2) 3R, &
o RAAE ARl Tste] WAHAE A B AT AT s
BYAIE B Asolth, BA, EsiETAL Rt Astaiy dAdoz &
HAHTE W wE REALE Bi dsolch AW, AYNwHe wnwde] wyd
Qo] wol} sl iAol BEE WE RaAgm B Asjolch A, sl
e FRHAE ATl G LARLOLE oAt GF Rz ni ool
oh whebd wpol ol AFATHYS BARHOR .
Seufete] A} el 1“011104741‘% BRATO] WA} PrAste] SRS
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Haka Glck Ao e AYRPY BARFS PEskA @3 A3 HYPTAL W
sha ek e e @ W), AFYENY 4 HAREAS uet APRTU] Helgolo @

18) bz, ZAI=E, 183-189,

19) AYdd, g3 w=e] AFJQATEY A ARG oig vagd A, Fe=slst
37, , 284 A1E, 2006, 12-21,

20) ¥ A7T19=x,

21) #E7NE, CHAEYA L] QlojA] AR AFHLW . TopEys), |, A2W ALE, 2008,
28-31,

22) iYL FRIFAVL A AFOE QIste] ERRle] AEo] &I Eo] HEA wiAAYS Ko
2 4L &FE BASHE JAMAARAE AR BEAILE AEY] oAl ZA7F okt 1
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A3AFl Al Sl e Alaet Afolwt 2AAolrE FEshA o O]Eﬁ‘l ﬁ—r*JEE%'—J
BHARYES WYs ol TafjAte] ok Aol AT
(pre—payment)o] 23] tisle] BREFS AF317] et HR|ZH(condition precedent)o]&;
v AL BaEdekal drh2d) Egh ARgERFols ofudt Afole AR WA ujElol
St TR A Hx|Fo] o]Folxof Fith= ThA7F AFE7| = gt 24)

Ao AT TR UK P&I Club®l Aloktd A5k AAR A= “o]AlE] ¢
go] = T, AT ojwt Aot vl-g weiste] o] 1Edh Ao HlE
of $AACc R AHAHAY §AF E= 7|EHY] o] opd A4S Vo FxAe
2 AFsk= Aol 239 r|FozRE BAY] 913t A x7oltk(Unless the Directors in

their discretion otherwise decide, it is a condition precedent of an Owner 's right

E
B oﬁ

to recover from the funds of the Association in respect of any liabilities, costs or
expenses that he shall first have discharged or paid the same out of funds
belonging to him unconditionally and not by way of loan or otherwise,)” o]g}al 4
3lar @it} ojdtef=, New Castle P&I Club®] AHoFH#A A|52% A|13}, London P&I Club
o Aokt A3z A1F, West of England P&I Club] A2k A10Zo)AE FU3t 3
Ao AAgz2e skl

& AFZE AL A Fof lsiAtoll Al Sl e SHA Al AluEs AdEE |
wAlET AF7E =ARE Aol A AAlg2de] agol A= A4S, HeiAte

HFABRYETES AR AURTRE BT 5 gong st 2k et v
2 AAFRge] fejo] RolHh A9, AFATHYZTY AFAAAo] otskd 4 ek A

FAEEYNA = HEPAQ A7 GRlEdofAet 2] AtEARE dA FUSHA L,
I 4Rl AgEE(advance cal)E FUgTE o] A & Gl AAAES Gaket =

T2 FRAFY FAFEIRE vlust A7 AL A xFPAA FhEdER
(supplementary cal)g FHFFO2H NWFAHRYS FAgch, oeps AAF2ge ago]

23) William Tetly, International Maritime and Admiralty, Blais, 2003, 619,

24) Daniel J. Dougherty, “The Impact of a Member's Insolvency or Bankruptcy on a
Protection and Indemnity Club” , 7ulane Maritime Law Journal, Vol 59, 1984/1985,
1479,
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(o]s, o] AR shEoltal gtthE whilkelollA et &7 AstEd7 kA 55172 ok W&
o] S A S A A3t

200849 8¢Y 304, Hokel fEjutEtollA AHEFAS sk o] Abd darel oo,
o] Al B HIRAES sto] HEIAE 61, HAdw %4% nlsh 2,015,769.58E 2 =
= Yol HslEgAlrS AAstict 20089 2¥ 199, AARs SEjuztolA AFAls
FHAL g5t o] A M LBIHEAFATHEZTHOL Atolo] o] AbA Auke rloldulo g
okl H7|7hE 2008 29 2095 20099 29 2097HAIR sk, ZhiAure] @3to] 4
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ZQG)L ‘6]—3—11:512 TL_7.]1:]2 o7 x]x%o}oﬂq

20089 89 31%, AAl= o] AR S o] AR Aldbo| HAste] 252 ZNASHL=H
T2 g Arke Asked ddel “Aatsdd g HAE §le &, o g AdHE E

F EL BEOl THE THL SN0V FYARE ol ANV /AT ThE 4

812 (Clean Received B/L)E £3lelolA W) - mwEsigich Leju}, o] Abd Aube] 4%
FofAzE weget Al HZ(Mates Receipt)o=  “o] AJA & = Qbof| Zip} o)
wAEoH, shEdgel s 2419 Y2 I olgks wdol ZIAE 2D

25) 7493, AA=E 22, ; Daniel J. Dougherty, op.cit., 218—219,

26) A48% (iﬁ‘ﬁl‘*%ﬁow AotA o2 ARY) ERASTA AN AR gk ARl detol= df
gl=r ol ot}

27) A4 o|do] molyh Fo] HIHEHA WAYStE AT 59 AE, 502 =Y ok At
71" §H AskEA(Claused B/L ®E Foul B/L)S Laisi= AM —s}o |02 HE uidlEr
A (Letter of Indemnity)& ¥ B, ‘I Fo3t A= A2 E(Shipped in apparent
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